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ADVERTISEMENT. 



The following pages were prepared Ibr publication very soon after the proceedings 
alluded to took place, and while tney were all fresh in my recollection. The speeches 
and debates are in substance the same as they appeared in the very full and able reports 
which were prepared at the time for the Atlas, Post, Courier, and Daily Advertiser. In 
many instances, however, all the reports have been made use of in compiling a single 
speech ; as, for example, where passag[es given by one were omitted by the others, or 
where the several reports differed materially from one another; but, in itiese cases, the 
reports have been carefully collated together, and their discrepances corrected by the aid 
01 mv own recollection od* memoranda taken at the lime ; so that probably no one of the 
speeches will appear here precisely as it does in any of the published reports. The speech 
01 Mi. Colhy, or New Beclford, is an exception,— being printed from a revision o^ it pre- 
pared by that gentleman himself, and published in the Atlas. The statements of the 
aifferent questions, — the remarks on the forms of proceeding and points ot order,^aud 
the orders and motions submitted, — are all given from my own memoranda and the records 
and files of the house. In regard to the order of time, in which the several proceedings 
took place, I have relied entirely upon recollec^SL It is hardly necessary to say, that I 
have taken the Boston Post as the best auMEpy for the speeches of the democratic 
members, in all cases, where they are given mwe at length m that than in the other 
papers, or where there is any discrepancy between the several reports. It may not be 
improper to add, that, in preparing tnese " Proceedings and Debates " for publication, I 
have not so much had in view any present political effect, as to preserve Jor future cx- 
aoiination and use a permanent record of the transaction to which they relate. 

L. S. C. 

BosToi^, Nvoember 1, 1843, 
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INTRODUCTION. 



For the first time, it is believed, in the history of Massachu- 
setts, the Honse of Representatives, which met in January, 
1843, found itself unable to complete its organization on the 
first day of the session. 

The extraordinary nature of this occurrence, — the still more 
extraordinary division of parties which led to it, — the great in- 
terest excited in the mind of the public, by the debates and 
proceedings which ensued, — the eminent ability by which those 
debates were distinguished, — and the remarkable moderation 
and good temper with which all the proceedings were conduct- 
ed, — together with the magnitude and importance of the ques- 
tion by which the organizit^n of the house was arrested and 
delayed, — have induced me to prepare and publish a report of 
those proceedings and debates, in a more permanent and con- 
venient form, than the columns of the several newspapers in 
which they were originally published. 

Another motive, also, — a desire to present my own conduct 
as the recording and (in some sense) presiding officer of the 
house in its proper point of view, — has not been without its 
influence. The position, in which it was my fortune to be 
placed, would have been a most uncommon one, any where, 
but, in this commonwealth, it was entirely novel* and, though a 
previous investigation of the subject had prepared me with a 
knowledge of the duties which it imposed, it is not at all strange, 
that those, who were acquainted only or chiefly with the ordinary 
course of parliamentary proceedings, should have made the mis- 
take of investing me with the usual powers of a presiding officer. 
Regarding me in this light, the gentlemen, who reported the pro- 
ceedings for the daily papers, represented me as declining to 
take the responsibility of deciding certain questions. This is a 
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fonn of expression, which has come into frequent and common 
use, within a few years, but which either has very little mean- 
ing, or a bad one. To decline any responsibility, which prop- 
erly belongs to one, is a dereliction of duty, of which I hope 
never to be guilty; to assume a responsibility, which the per- 
formance of duty does not require, is an usurpation of author- 
ity, which ought not to be tolerated; and, to have taken upon 
myself more than I did, on the occasion in question, would 
have been an invasion of the privileges of the house. 

It is the duty of the clerk of the house merely to record its 
votes as declared by the speaker; but, to this duty, on the oc- 
casion referred to, there being no speaker, was superadded that 
of ascertaining the sense or will of the house; and, in the per- 
formance of this duty, I was governed by the practice in the 
British House of Commons, from the proceedings in which our 
whole system of parliamentary law has been derived. Nor can 
the most ardent lover of freedom object to the authority of those 
proceedings as precedents; for, it is certainly not too much to 
say, that whatever of civil freedom the world now enjoys, it is 
indebted for to those parliamentaijr. conflicts, in which the 
powers, privileges, and forms of proceeding, of the house of 
commons, have been incidentally established. In that assem- 
bly, it is* the duty of the clerk to conduct the proceedings on 
the election, or in the absence, of a speaker; but, on such occa- 
sions, so far as I can judge from a very careful and extensive 
examination of works of authority on parliamentary law and 
practice, as well as of the printed journals, it does not appear, 
that that oflicer has ever taken upon himself the powers and 
duties of a presiding oflftcer, except so far as to receive motions, 
to put questions to the house, and to declare the result, without 
himself directing the course of proceedings, or assuming to de- 
cide any questions whatever. Indeed, so careful is the clerk 
to avoid even the appearance of occupying the place of a pre- 
siding oflScer, that when addressed by a member who wishes 
to speak, instead of naming the member to the house, he merely - 
points to him with his finger; and this is so recorded in the 
journal. The course pursued during the proceedings which 
ig^ reported in the following pages, was in strict accordance 
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with the principle of the practice in the house of commons, and 
was therefore justified by precedent and authority. It was also 
founded in reason and expediency. In conducting these pro- 
ceedings, it was not only necessary to be in fact impartial, but 
to appear so; and this could only be done by putting all ques- 
tions at once to the house, for its decision. The result of this 
mode of proceeding, besides, was precisely the same, as if a 
decision had been given by me in the first instance, and that 
decision had been appealed from ; in which case, the same 
question would have been put to the house a second time, only 
in a littKs difierent form, and would Have been voted upon and 
decided in precisely the same manner, as if put directly and 
in the first instance to the house. 

Another purpose, which I have in view in this publication, 
is to call the attention of the people and of the legislature to a 
practical defect in our fundamental laws, as regards the consti- 
tution of the house of representatives ; — a defect which does 
not exist in the constitution of the house of commons, the great 
original of all modern legislative assemblies, and from which 
our own system was free, uatil within a few years. According 
to our present fundamental laws, as practically administered, 
there is absolutely nothing to prevent an unauthorized person 
from coming in and taking a part in the preliminary proceed- 
ings, and, in short, assuming and exercising the functions of a 
member, until discovtercd and prohibited by the house. This 
is a defect, which ought to be remedied, in time to prevent, if 
possible, another occurrence like that which gave rise to the 
debates and proceedings recorded in the following pages. 

The question, which suspended the election of a speaker of 
the house, until the fourth day of the session, was, whether a 
person had a right of himself to take a seat in the house, and 
be qualified, and assume the functions of a. member, without 
being returned as such by the selectmen of the town, which he 
thus assumed to represent. This question is wholly distinct 
from the question, whether the house itself may not admit such 
a person ; for the house, being the judge of the ekctions as well 
as the returns of its meiabors, may adjudge one to have been 
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duly elected a member, notwithstanding the selectmen have re- 
fused to return him. 

In order to render this question infelligible, as a point of con- 
stitutional law, it will be necessary to present a general sketch 
of the history of our legislative assemblies, and of the different 
foirms under which they have been constituted, beginning of 
course with the British parliament, upon the model of which 
they were originally formed. 

The British parliament, composed of the king and the two 
houses of peers and commons, is regularly convened by the 
proclamation of the king in council ; the former branch con- 
sisting of members already designated by their birth and rank, 
and the latter of members to be elected by the counties, cities, 
and boroughs. When a new parliament is thus summoned, the 
lord chancellor sends a warrant or order to an officer of his 
court, called the clerk of the crown in chancery, directing him 
to issue out writs to the sheriffs of the several counties, for the 
election of members to serve in the house of commons. The 
writs being issued accordingly, the sheriff of each county there- 
upon immediately issues precepts ^ the proper officers of the 
several cities and boroughs within his jurisdiction, commanding 
them to cause members of the house of commons to be elected, 
and their names to be returned to him with the precepts. In 
this way, members for boroughs and cities are elected; but 
knights of the shire, or members for the county, are elected at 
a county court held by the sheriff himself The precepts is- 
sued by the sheriffs, for the borough and city elections, being 
returned to them with the names of the persons chosen, the 
writs, sent to the sheriffs as abovementioned from the chancery, 
are returned by them into that court, with the returns of the 
members elected in pursuance thereof, for the several boroughs, 
cities, and counties. The clerk of the crown thereupon makes 
duplicate lists of the persons so returned as members, one for 
himself, and the other for the clerk of the house of commons, 
to be delivered to him at the opening of the session. On the 
day on which the session is to be opened, the clerk of the house 
(who is not elected by the house, but appointed by the crown) 
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attends in a room usually appropriated for that purpose, to- 
gether with his assistants, and the clerk of the crown with his 
list of members, which he then delivers to the clerk of the 
house. The members elect are here received by an officer of 
the king's household, called the lord high steward, before whom 
and bis deputies they take the oaths required by law to be 
taken before entering the house. As the members are sworn, 
they go into the house and take their seats; and, when the list 
has been gone through with, and the members seated in the 
house, they are summoned to attend the king in the house of 
lords. They accordingly go up to the lords, and there receive 
a command from the king to return to their house, and choose 
a speaker, whom they are directed to present to the king usual- 
ly on the next day, for his approbation. The members being 
returned, some one of them, addressing by his name the clerk, 
who is seated at his table, and responds to the member by rising 
and pointing to him with his finger, reminds the house of the 
king's command to elect a speaker, and proposes a candidate for 
that office. If this nomination is seconded, and not opposed, 
the member selected is usually .conducted to the chair and 
placed in it by his friends. If opposed by the nomination of 
another candidate, the merits of the two candidates thus placed 
in nomination are discussed by their respective friends, and a 
vote of the house taken on the question, that Mr. A. (the can- 
didate first proposed) do take the chair of the house as speaker. 
If this question should be decided in the negative, the opposing 
candidate is usually called to the chair, without the formality 
of a division of the house. When the speaker is chosen, the 
house immediately adjourns to the day on which he is to be 
presented to the king for his approbation. On that day, the 
house being assembled, and the speaker elect in the chair, they 
are again summoned by the king to the house of lords. The 
members go up. accordingly, preceded by their speaker, wh^ 
addressing himself to the king, informs his majesty, that the 
commons have chosen him for their speaker, and have sent 
him up for the royal approbation. This having been signi- 
fied, the commons return to their house, where the oaths, already 
taken before the high steward, are again taken and subscribed, 
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first by the speaker in the efaair, and then by the other members 
at the clerk's table. Certain declarations are also made and 
subscribed by the members, at the same time ; and the house 
is then (and not before) in a situation to transact business. 
Such has been for more than two centuries, and is at the pres- 
ent time, substantially, the manner of constituting the com- 
mons house of parliament. 

The provincial government of Massachtlsetts was established 
by the charter of William and Mary, in 1691, as explained by 
the explanatory charter of the first George, in 1726 ; and its 
Jegislaiive department, consisting of a council, corresponding 
to the house of lords, and a house of representatives, corres- 
ponding to the commons, was formed, as closely as circumstan- 
ces would permit, on the model of the parliament of the mother 
country. The charter provided, that a general court or assem- 
bly should be convened, held, and kept, on the last Wednesday 
of May, in every year, and at such other times as the governor 
should think fit and appoint; but, it did not declare or regulate 
the manner in which the assembly should be convened. 

Under the colony charter,, the freemen of the several towns 
very early sent deputies to the general court, instead of attend- 
ing themselves in person ; and, as soon as 1645, the court divi- 
ded into two branches, the magistrates or assistants, — and the 
deputies, — each sitting by itself, and having a negative on the 
other. In what manner the election of the deputies was evi- 
denced, when they first attended the general court instead of 
the freemen, or wlien they afterwards formed themselves into a 
distinct branch, is not very clear, or very important ; but, in 
1654, it was provided, that the constables of each town should 
return the names of the persons chosen by the freemen to rep- 
resent them as their deputies in the general court, and ihe time 
for which they were chosen, whether for the first session; or for 
the whole year. It does not appear that precepts were issued 
for the election of the deputies. 

The representatives in the first general court, which was 
convened after the arrival of the province charter, were chosen 
ju obedience to precepts issued in the name of the governor to 
the c<mstables oi the several towns, the form of which seems 
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to have been specially devised by the council, for that occasion. 
This form appears ia the records of the general court, betwceu 
the end of the colony and the beginning of the province records. 
This first provincial legislature passed **an act for ascertain- 
ing the number and regulating the house of representatives,'' 
by the second section of which it >vas provided, that when the 
governor sliould see fit to convene and hold a general court or 
assembly, writs should be issued out of the secretary's oflice, 
under the seal of the province, and signed, by the governor, di- 
rected to the sheriffs of the several counties, and commanding 
them, respectively, to send their precepts to the selectmen of the 
towns within their counties, for the election and return of the 
representatives, to which the towns were severally entitled and 
which they were required by law to send to the general court. 
The selectmen were directed to call and be present at the 
meetings for the election, — to give directions for the regular 
and orderly carrying on of the sarne,-^and to return the 
precepts with the names of the persons chosen to the sherifis, 
to be by them returned into the secretary's office, one day at 
least, before the day appointed for the sitting of the court. 
Two years after the passing of this statute, another was enact- 
ed, in which the duties of the several officers above mentioned, 
in respect to elections, were more particularly specified, and 
the neglect of them made punishable by severe penalties. In 
1698, a third statute was enacted, prescribing forms for the writ 
to the sheriflf, for the precept by the sheriff to the selectmen, 
and for the return thereon by them of the members chosen. 
These laws established the mode in which the house of repre- 
sentatives under the provincial government was constituted, 
and continued in force until they were superseded by the con- 
stitution in 1780, and by the laws afterwards made to carry 
into effect its provisions. 

Under this system, the form of proceeding was as follows : 
The members returned assembled in the representatives' cham- 
ber, on the day on which the general court was directed to 
convene, and were there attended by certain members of the 
council duly authorized for the purpose, by whom the oaths of 
office were administered to them. The writs and precepts for 

B 
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the election of the members were then brought from the ofBce 
of the secretary by one of their number, and were examined 
and the names of the members returned ascertained. This 
having been done, the house proceeded first to the election of a 
speaker, and tlien to that of a clerk, who was sworn to the 
faithful discharge of the duties of his office, in the precise form 
of words which is now in use. A committee was then ap- 
pointed to inform the governor that the house had chosen a 
speaker, and were ready to present him to his excellency for 
his approbation. The message having been delivered, and the 
committee returned, a second committee, being appointed to pre- 
sent the speaker elect to the governor, accordingly went to 
the council chamber with him ; and, having there formally 
presented him to the governor for his approbation, they then 
returned to the house with the speaker. In answer to this 
message, the governor signified his approbation or disapproba- 
tion of the speaker elect, by a message delivered in the house 
by the secretary of the commonwealth. If he approved, the 
house proceeded, at once, to the business next in order, name- 
ly, the election of the council ; if th« speaker elect was disap- 
proved, the house immediately proceeded to a new choice. 
When any member omitted to present himself the first day, but 
came in afterwards, the precept and return were examined, 
and, if found to be correct, the house appointed a committee to 
attend upon such member to the council, for the purpose of 
being qualified. 

Great changes in the legislative department were introduced 
by the establishment of the constitution. By the province 
charter, the governor was required to convene the general court 
only once, namely, on the last Wednesday in May, in each 
year, though he was authorized, if he saw fit, to convene it at 
other times ; and he had unlimited power to adjourn, prorogue, 
and dissolve it whenever he pleased. The general court, there- 
fore, though possessing all the usual powers of a legislative as- 
sembly, while in session, could be prevented from sitting at all, 
whenever he thought proper. By the constitutiod, it was pro- 
vided, that the legislative body should assemble every year on 
the last Wednesday in May, and at such other times as they 
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should judge necessary, and should dissolve and be dissolved 
on the day next preceding the last Wednesday in May. The 
only power conferred upon the governor, independent of the 
two houses, and without their consent or request, being to ad- 
journ or prorogue them, not exceeding ninety days at a time, 
if the two houses should disagree with regard to the necessity, 
expediency, or time of adjourning, — and to dissolve them on the 
day preceding the last Wednesday in May. The constitution 
thus provides for the meeting and continuing together of the 
legislativ'e department of the government, independent of every 
other branch ; and as the members were required to be chosen 
once a year, and only once, the time of which election was 
fixed, it became unnecessary any longer to retain the forms of 
proceeding by writs and precepts. 

The convention, which framed the constitution, having com- 
pleted their labors and prepared a form of government to be 
submitted to the people, adjourned on the second of March, 
1780, to meet again on the first Wednesday of the following 
June, for the purpose of receiving and examining the returns of 
votes upon the question of its acceptance. At the adjourned 
meeting, it having been ascertained that the constitution had 
been adopted, the convention, in pursuance of authority dele- 
gated to them, passed a resolution appointing the last Wednes- 
day of October ensuing for its going into operation, and provid- 
ing for the election of the governor and other state officers 
necessary for the commencement of the government under it at 
that time, which officers were to be elected agreeably to its 
provisions. In regard to the election of representatives, the old 
mode of proceeding, by writs from the secretary to the sheriffs, 
and by precepts from the latter to the selectmen of the several 
towns, was dispensed with as no longer necessary ; and, instead 
thereof, a general provision was inserted in the resolution, di- 
recting town meetings to be held for the purpose, and enjoining 
the selectmen to call such meetings and preside at the same. 

The general court, which assembled in pursuance of this 
resolution, being the first under the constitution, finding the 
old system of writs and precepts no longer adapted to the nev^ 
form of government, and that some new legal enactments were 
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necessary to carry the general provisions of the constitution 
into effect, passed a law ^'empowering selectmen to call town 
meetings for the choice of representatives.'' This statute, after 
reciting in the preamble, that though by the constitution, the 
members of the house of representatives are directed to be 
chosen annually, in the month of May, ten days at least before 
the last Wednesday of that inonth, yet no provision is made 
thereby for convening the voters, for regulating the meetings, 
or for making returns of the persons elected, — empowers and 
directs the selectmen to call and hold meetings for the choice of 
representatives, and to make return thereof, in a prescribed 
form, to the secretary's office, on or before the last Wednesday 
of May, in each year. This statute was superseded, in 1795, 
by a law then passed regulating elections, containing fuller and 
more minute regulations concerning elections in general, and 
embracing among others the elections of representatives. In 
regard to the return, this law provided that ''the selectmen 
shall make and sign a certificate and return of such election, 
and shall cause the same tabe delivered into the office of the 
secretary of the commonwealth, on or before the last Wednes^ 
day of May; — or such election shall be certified to the house of 
representatives to their acceptance; and such certificate may 
be in the form following, viz:" &c. 

This law of 1795 was in force at the time the statutes were 
revised, in 1836, and was incorporated into the revision, with 
some slight modifications. By the former, the return was to 
be made into the secretary's office, on or before the day of the 
assembling of the general court, or to be certified to the house 
to their acceptance ; by the Revised Statutes, the return may 
either be made into the secretary's office, or the election may 
be certified to the house, on or before that day. In the law of 
1795, it is said, that the certificate may be in the form there 
prescribed; in the Revised Statutes, it is provided, that the cer- 
tificate sfveUl be, in substance^ in the form given. 

It will thus be seen what is the origin of the term retitm^ as 
used in reference to the constitution of our legislative assembly. 
When the general court of the province was convened by the 
proftlamatioa of the goyernor^ (as the parliameat of Great £ri^. 
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tain was and is convened by that of the king,) writs and pre^ 
cepts were issued to the proper officers, for the election of the 
members; and these writs and precepts were returned into the 
secretary's office, with an endorsement thereon of the doings of 
those officers, namely, the election and the. names of the persons 
elected ; and these were the returns of the members. When 
the constitution superseded the provincial form of government, 
and provided for the election and meeting of the members of the 
legislature, without any act or intervention of the governor, 
then the writs and precepts became unnecessary, and nothing of 
the old system was retained but the returns ; the form of which, 
under the constitution, will be found to be nearly the same, as 
when they were in fact returns of the writs and precepts. 

In the constitution, it was thought proper, out of abundant 
caution, to provide that the house should be ** the judge of the 
returns, elections, and qualifications, of its own members ;'* 
though this power is incidental to a legislative body, and had 
been exercised by the provincial assembly, from its first institu- 
tion under the charter. It cannot for a moment be doubted, 
that the constitution contemplates a return, in the form prescri- 
bed by the law, as the only authority to entitle one of himself 
to take a seat and be qualified and act as a member. The 
practice under the prt)Vmce charter, and in the provisional gov- 
ernment which ensued, was in perfect accordance with this 
principle; and such has been the invariable practice under the 
constitution. The manner of organizing the house of commons 
is and always has been such, as to put an eflfectual check upon 
the intrusion of any one into the house, under pretence of being 
a member ; and the only instance which I have been able to 
find of any such attempt was in the year 1557, the entry in 
reference to which in the Journal is as follows : 

" For that Christopher Perney affirmeth, that he is returned 
a burgess for Plympton, in Devon, and hath brought no war- 
rant thereof to the house, nor returned hither by the clerk of 
the crown, by book or warrant, he rs awarded to be in the cus- 
tody of the sergeant, till ibe house have further considered.'^ 

It does not appear that any further order was taken, in rela- 
tion to this case, and two days afterwards the parliament wns 
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prorogued. The journals of the provineial assemblies record 
no similar case of intrusion ; and none is to be found in the 
records of the house, since the constitution was adopted.* 

But negative evidence, of this kind, is not the only authority 
on the point in question. For many years after the adoption 
of this constitution, and, indeed, until within a few years, it 
was the practice to have the returns examined, immediately 
upon the organization of the house, by a committee appointed 
for the purpose ; and, on the reports of these committees, many 
points relating to the returns have been decided. Whenever a 
return appeared to be defective in substance, although there was 
no doubt of the election of the member, and of the intention of 
the selectmen to make a proper return, the practice has been to 
allow the member so situated to retain his seat, but not to vote, 
until he had procured a proper return, or until his return had 
been corrected by the proper officers.' 

This question, however, clear as it may be considered, on the 
authority of the constitution, is still clearer on the fundamental 
principles of free representative government. In every govern- 
ment of this kind, the essential principle is its periodical re- 
newal from the original elements of all government, the imme- 
diate will of the people ; and, in order to this renewal, it is in- 
dispensable, that the will of the peoplegbtuld be subject to no 
other control than the forms of proceeding originally agreed 
upon, or in other words, those established by the laws ; that is, 
in this renewal of the sovereign legislative power, the course of 
proceeding must be from the people themselves^ and not from^ 
any exiting or previously elected Officers ; for, otherwise, instead 
of a re-creation of the legislative power from its original ele- 
ments, the forms of an election might result merely in the per- 
petuation of that which was already existing ; and thus tJie 
very intention and object of a representative government would 

* The Paxton case, in 1786, furnishes no exception to the truth of this statement; 
the member was returned^ in the legal form, but not by the proper officer. 

« Entries to this effect appear in the Journals for 1784, 1785, 1786 (the same 
session in which the Paxton case occurred), 1799, 1800, 1807, 1810, 1811. In 
1787, 1788, 1789, 1790, 1791, 1796, members were directed to procure fonnal 
fcturAS. 
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be defeated. It is also essential to this form of government, 
that the electors should be divided into separate constituencies, 
by elections in which the body politic is to be periodically re- 
newed or re-created ; and, in order to ensure equality of repre- 
sentation among these constituencies, it is necessary to regulate 
beforehand, by law, the manner in which the elections shall be 
conducted, and the evidence by which the result shall be au- 
thenticated ; otherwise, when the representatives come to as- 
semble themselves together, they would have no nieans of as- 
certaining whether the several constituencies were duly and 
properly represented. The great essential qualities of repre- 
sentative government are freedom and eqimUty of representa- 
tion. If there were any contemporaneous power lodged any 
where (except in the representative body itself) to control or to 
decide upon these elections and returns, freedom of election 
would be wanting, and what was intended as a renewal of the 
sovereign legislative power would be but a perpetuation of the 
old; and, if there were no regulations agreed upon beforehand, 
as to the manner of conducting the elections, the number of 
persons to be returned, and the evidence by which the elections 
should be authenticated, there could be no guarantee for equal- 
ity of representation. It follows, therefore, that wherever 
these two principles, namely, freedom of election^ and equality 
of representation^ are admitted as fundamental, the manner of 
conducting elections which has been established by the laws, 
and the evidence agreed upon beforehand to authenticate them, 
cannot be varied or departed from, in any important particular, 
consistently with the very nature of a representative govern- 
ment. If this reasoning and these principles be correct, the 
conclusion is irresistible, that the only evidence, by virtue of 
which any one can of himself assume the functions of a repre- 
sentative in this commonwealth, is the return or certificate of 
the selectmen of the town, which he is chosen to represent^ 

' Constitution of Massachusetts, Bill of RigJits, Art. II. " All elections ought to 
be free." 

• Const, of Mass., Chap. 7. Sect. III. Art. II. " In order to provide for a repre- 
sentation of the citizens of this commonwealth, founded upon the principle of 
equality," &c. 
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Whcft, however, the house is dniy constitated and organized, it 
may then rightfnily examine and decide upon the returns and 
elections of its members, witlrout affecting either the freedom 
of elections, or the equality of representation. 

In concluding this introduction, I have but a smgle remark 
to make. It seems to me, that the one great truth which we, 
as a nation, are appointed by providence to demonstrate, and 
which is not now acknowledged even in theory in the old world, 
is the practicability of advancing the cause of humanity, by all 
desirable changes, both in government and in laws, through and 
by means agreed upon beforehand by the people themselves, 
and making a part of their institutions ; so that whatever change 
a majority of the people may demand may always be brought 
about, sooner or later, without violence or revolution, and in 
virtue of the compact which binds them together in the social 
state. We are now engaged in this very experiment; — and, rather 
than endanger the success of it, for any cause, or on any ac- 
count, it is far preferable, that the reform of any abuse or evil 
whatever, or the correction of any wrong, should be postponed, 
till it can be effected by constitutional means. 
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PROCEEDINGS AND DEBATES. 



HOUSE OF REPRESENTATIVES, 

Wednesday, January 4, 1843. 

On the first Wednesday of January, being the fourth day of 
the month, in the year one .thousand eight hundred and forty- 
three, the members elect of the house of representatives, for the 
political year commencing on that day, having previously drawn 
their seats by lot, under the direction of the sergeant at arms, 
assembled in the Representatives' Chamber, and at eleven 
o'clock, A. M., were called to order, agreeably to ancient usage, 
by the senior member of the delegation from Boston, the Hon. 
JOHN C. GRAY.^ 

Mr. GRAY, on taking the chair, addressed the house as 
follows : 

" Gentlemen of the House of Representatives : The hour has 
arrived, at which it has been the usual custom for the house to 
come to order, and, by the same custom, it is my duty, as the 
senior member from Boston, to call the house to order. The 
usual course is to appoint a committee of five to ascertain if a 
constitutional quorum be present ; that number, it will be re- 
collected, is sixty. Is it your pleasure to appoint a committee 
for that purpose ?" 

The house having signified its assent to this proposition, the 
chairman appointed a committee accordingly, consisting of 
Messrs. GREELE, oi Boston, LEONARD, of Westfield.lAOO' 

' It is BO doabt equally competent for any other member to call the house to or- 
der, and to act as chairman daring the preliminary proceedings, or for the house 
to choose a chairman for the purpose ; bi^t this duty has for so long a period been 
performed by the senior member from Boston, that the usage may now be consid- 
ered as established. The senior member of the Boston delegation is that member, 
whose first election to the house froj/k Boston dates the farthest back ; although 
there may be others in the delegation^ whose election from other places, is of an 
dder date than his. 

1 
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DY, o{ Harwich, NEWHALL, of Saugus, and BROOKS, of 

Worcester, • who proceeded to collect the certificates of the 
members, and then retired to the lobby to open and examine 
them. In a few minutes the committee returned to the house, 
and reported that a quorum was present. 

The chairman announced the report of the committee ; and, 
then, with the consent of the house, appointed a committee, 
consisting of Messrs. KINNICUTT, of Worcester, THOMAS, 
of Charlestown, WALLEY, of Roxbury, WHITMARSH, of 
Seekonk, ANDREW, of Salem, ALLEN, of Northfisld, and 
KELLOGG, of Pittsfield, to wait upon the governor and in- 
form him, that a quorum of the house are present, ready to take 
and subscribe the oaths and aflBlrmations requisite to qualify 
them as members, and to request His Excellency to attend in 
the house for the purpose of administering them. 

The committee proceeded to the council chamber, and hav- 
ing delivered the message with which they were charged, re- 
turned to tbe house and reported the answer of the governor, 
namely, that, as soon as he should have administered the oaths 
of office to the senators elect, he would attend and perform the 
same duty for the members of the house. 

His Excellency, GOVERNOR DAVIS, accordingly came 
into the Representatives' Chamber, at a quarter before twelve 
o'clock, accompanied by the council, and the secretary of the 
commonwealth, and attended by the sergeant at arms, and the 
sheriff of the county of Suffolk ; and, having taken the chair, 
addressed the house as follows : 

" Gentlemen of the House of Representatives : It is made the 
duty of the Governor and Council, to qualify the . members of 
the house, by administering to them the oaths of office provided 
by the constitution of the commonwealth, and by a law of the 
United States. Having received notice, through your commit- 
tee, that a constitutional quorum are ready to take and sub- 
scribe the oaths of office, the executive department of the gov- 
ernment is now present for the purpose of administering them. ^ 
All those gentlemen, therefore, who have the testimonials re- 
quired by the constitution and laws of the commonwealth, as 
evidence of their election, and who have no scruples of con- 
science to take the oaths in the usual form, will rise, stand un- 
covered, pronounce their names, and repeat after me." 

The members then rose and repeated the oaths of office, as 
administered by the governor, and afterwards subscribed their 
names to the same, on printed sheets prepared for the purpose 
and distributed through the house by the secretary of the com- 
monwealth. The oaths of office are three in number, namely : 
first, to bear true faith and allegiance to the commonwealth of 
Massachusetts, and to support the constitution thereof: second, 
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to discharge and perform, faithfully and impartially, all the du- 
ties of a representative, agreeably to the rules and regulations 
of the constitution, and the laws of the commonwealth ; and, 
N third, to support the constitution of the United States. The 
first and second are prescribed by the constitution of the state; 
the third by a law of the United States. Five gentlemen, hav- 
ing conscientious scruples, were qualified, after the others, by 
taking and subscribing the oaths in the form of affirmations, 
and under the pains and penalties of perjury. 

The ceremony of taking and subscribing the oaths having 
been completed, the governor and council, with the secretary 
and sheriff, withdrew from the house, and Mr. GRAY resumed 
the chair, and announced the business next in order, namely, 
the election of a clerk. 

The question being put to the house and their consent thereto 
signified, the chairman appointed Messrs. KING, of Danvers, 
RUSSELL, of West Cambridge, HASTINGS, of Heath, 
BADGER, oi Adams, BIGELOW, of Boston, TAPT, oi Men- 
don and FOLGER, of Nantucket, a committee to receive and 
count the votes of the house for a clerk. 

The house then proceeded to ballot for a clerk, and the votes 
having been received were, counted at the table in the area in 
front of the chair by the committee, who reported the result as 
foll(Tws : 

Whole number of votes given in - - - 349 

Necessary to a choice - - - - - 175 

LUTHER S. GUSHING has ...... 176 

JOHN A. BOLLES has - - - - - 173 

Mr. GUSHING was accordingly declared by the chairman 
to be elected clerk of the house, and Mr. ADAMS, of Boston, 
was appointed a committee to notify him of his election, and 
to request his attendance in the house, for the purpose of enter- 
ing upon the duties of his office. Mr. GUSHING shortly after 
came in, and was qualified by taking the following oath ad- 
ministered to him by the chairman, namely : 

"Whereas you, Luther S. Gushing, are chosen clerk of the 
House of Representatives, you do swear, that you .will enter all 
the votes and orders thereof, and, in all things relating to your 
office, will act faithfully and impartially. So help you God." 

The oath of office having beei^ administered to the clerk, 
Mr. GRAY left the chair, which was then taken by the clerk,* 
for the purpose of completing the organization of the house. 

» This was not strictly proper, but was rendered unavoidable by the position of 
the clerk's desk, from which, being at the side of the chair of the house, and some-, 
what below it, it would have been difficult, if not impossible, to conduct the busi- 
ness of the house. 



Digitized by VjOOQ IC 



4 

A message vms announced from the Senate, and Mr. PEIU 
KINS, one of the senators from the district of Bristol, came in 
and informed the house, that the Senate had been organized by 
the choice of the Hon. PHINEAS J. LELAND, as President, 
and LEWIS JOSSELYN, Esquire, as clerk. 

The CLERK then stated, that, in order to complete the 
organization of the house, it was necessary that a speaker 
should be chosen ; and was proceeding to ask the consent of 
the house to the appointment of a committee to receive the 
rotes for that purpose, when 

Mr. PARK, of Boston, rose and said, that he was about to 
take a course which was somewhat unusual ; and that he had 
waited, before making the motion which be intended to make, 
until the house was partly organized by the choice of a clerk. 
He noticed upon the list of the sergeant at arms, among the 
persons who had drawn seats in this house, the name of an 
individual, who, he believed, held no credentials to entitle him 
to that seat ; and he found, by examining the sheets containing 
the subscriptions to the oaths of office, in the office of the secre- 
tary of the commonwealth, that the individual to whom he re- 
ferred had subscribed the oaths this morning administered to 
the members by the governor. He (Mr. PARK) was disposed 
to be satisfied with any form of credentials, however slight, and 
he was aware that he was assuming a great responsibility,4)ut, 
mindful of the oath he had just taken, and believing that a per- 
son was now acting as a member of the house, who had abso- 
lutely no credentials, by which he might claim his seat, he mo- 
ved the adoption of the fDllowing order : 

Ordered, That Thomas Nash, Jr., claiming a seat in this house from Whateley, 
be requested to rise in his seat, aikl declare, wbether-he holds, or has presented, 
any credentials. 

The adoption of this order, Mr. PARK added, would do the 
gentleman in question no harm, if he had the proper creden- 
tials; and, at all events, it would do some good, by satisfying 
the doubts of other gentlemen, who had complied with all the 
requirements of the law and the constitution. 
The question having been stated by the clerk, 
Mr. THOMAS, of Charlestown, said, that there were many 
forms of credentials, and it was true, that Mr. Nash did not 
hold any credentials in the usual form, but that he had higher 
evidence of his right to a seat. The certificate of the selectmen 
of a town, which the law required of members, was merely a 
substitute for the record, and the gentleman would admit that 
the record itself was higher evidence. If the record falsified 
the certificate, the latter was null and void. Mr. Nash, for 
reasons upon which he (Mr. THOMAS) would not then enter, 
had not been able to obtain a certificate in the usual form, al- 
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though as clearly chosen a member of the house as the gentle* 
man from Boston. The evidence, which he did have, and 
which he (Mr. THOMAS) then held in his hand, was a 
copy of the record, certified by the town clerk, which, if care- 
fully examined, would clearly show, that on the fourteenth day 
of November last, Mr. Nash was duly chosen a representative 
of the town of Whateley, by a majority of the legal voters. 
Mr. Nash, not being able to obtain his credentials in the usual 
form, had brought this paper with him, and this^ must stand as 
evidence before any other documentJthat can be produced. Mr. 
THOMAS was unable to see any advantage, which could be 
gained by compelling Mr. Nash to rise in his seat, and declare 
whether or not he had any credentials. He was willing to 
meet the question then, or afterwards ; but, for the sake of sav- 
ing time, he preferred that it should be postponed; and he 
therefore moved that the order be laid upon the table. 

The CLERK stated the question on this motion. 

Mr. PARK said, that as the house was only partly organized, 
he did not know by what rules it could be governed, but he 
supposed that until a perfect organization had been effected, the 
rules and orders of the last house would be in force, under 
which this motion would not be debateable ; and he believed 
that the gentleman from Charlestown knew that to be the fact 
when he made the motion. 

The CLERK said, that the house had as yet no other rules 
for its government, than the ordinary rules of parliamentary 
law. * 

Mr. WALLEY, of Roxbttry, thought he should not be trans- 
gressing those rules, by saying a word in reply to the gentle- 
man from Charlestown ; and was proceeding to make some re- 
marks upon the question, when he was interrupted by 

Mr. ALLEN, of NwtAfield, who rose, as he said, to a point 
of order ; he thought the question was not debateable. 

Mr. PARK said a few words in support of the point taken by 
Mr. ALLEN. 

Mr. GRAY, of Boston, hoped that the question would be ta- 
ken without debate, as the gentleman, who moved the order,"" 
which was the subject of the motion to lay on the table, seemed 
willing to forego debate on the order. 

Mr. WALLEY submitted the question to the decision of the 
clerk. 

The CLERK said, that, while presiding in the house for the 
purpose of completing its organization by the election of a 

* When a rule of -the English House of Commons is made or declared to be 
^ a standing rule," it seems to be recognized and observed as such by all succeed- 
ing houses ; bat, it is believed, this is not the usage in this country. The rules of 
one legii^tive assembly are not here considered as binding upon a succeeding 
one unless ezpres^y adopted. 
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speaker, he considered it his duty merely to put to the honse 
such questions as might be moved, and to declare the result, but 
not to decide any questions whatever, unless instructed to do 
so by the house. If the house should, by a vote, instruct him 
to do so, he should have no difficulty in making a decision of 
the point of order, at once, but if not so instructed, he should 
put the question directly to the house for its own decision. 

Mr. ALLEN then withdrew his question of order, and, the 
house being ready without further debate to take the question 
on Mr. Thomas's motion to lay on the table, 

Mr. PARK rose and said, he would merely ask the gentleman 
from Charlestown, and the question was not intended to bring 
on debate, whether the individual claiming a seat as a member 
from Whateley had presented any form of credential, whatever. 

Mr. THOMAS said, in reply : " I hold in my hand a certifi- 
ed copy of the record showing that Mr. Thomas Nash, Jr. has 
been duly elected a member of this house." 

" And I," said Mr. PARK, ^* hold in my hand a certified 
copy of the record, showing that he is not, and showing that 
another gentleman is, duly elected to the seat he holds." 

The question was then taken on Mr. Thomas's motion, to lay 
the order moved by Mr. Park on the table, and declared to be 
decided in the affirmative; but, a doubt being expressed, the 
gentlemen occupying the seats usually assigned to the n^onitors 
of the house were requested to act as tellers, and the house be- 
ing divided, the motion was found to be carried by a vote of 
176 to 159. 

The CLERK then proceeded to ask the consent of the house 
to the appointment of a Committee to collect, sort, and count 
the votes for a speaker ; and, the house acquiescing, the follow- 
ing gentlemen were appointed the committee for that purpose, 
namely : Messrs. LOUD, of Dorchester, HYDE, of Sturbrtdge^ 
LAWRENCE, of LoweU, CUSHMAN, of Bemardsion, and 
PALFREY, of Boston, 

The Committee were directed, by a vote of the house, to re- 
ceive the ballots at the table, in front of the chair, and the 
members to proceed to the table and deposit them by sections. 

The votes having been received and counted, the committee 
reported, that the whole number given in was three hundred 
and fifty one, — necessary to a choice, one hundred and seventy 
six : and that THOMAS KINNICUTT had one hundred and 
seventy- three, — SETH J. THOMAS, one hundred and seventy- 
three,— LEWIS WILLIAMS, three, and John A. BoUes, 
(Clerk), one.* 

* The vote for Mr. BoUes was improperly counted to make up the whole num- 
ber, he not being a member, and consequently not eligible to the office of speaker. 
As the rejection of it, however, would not have produced a different result, it was 
not probably thought worth wlule to correct the error of the committee. 
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There having been no choice, the committee were directed, 
on the suggestion of the clerk, to proceed again to receive, sort, 
and count the votes for a speaker. The mode of voting was 
now changed, on motion of Mr. STEVENSON, of Boston, so 
that the members proceeded to the table to deposit their ballots, 
by rows of seats, instead of sections ; and this mode was fol- 
lowed through all the subsequent ballotings. 

The votes having been received and counted, the committee 
reported as the result of the second balloting, that the whole 
number of votes given in was three hundred and fifty-one, — 
necessary to a choice, one hundred and seventy-six ; — and that 
THOMAS KINNICUTT had one hundred and seven ty-four,— 
SETH J. THOMAS, one hundred and seventy-five,— and 
LEWIS WILLIAMS, two. No choice having been effected. 

The committee were directed, on motion of Mr. TARBELL, 
of Pepperell, to proceed again to receive, sort and count the 
votes for a speaker ; but, before proceeding. 

The CLERK said he was informed that a member, who was 
sick in one of the lobbies, (Mr. James Thurston, of Pelham), 
wished to be allowed to vote first, in order to avoid the incon- 
venience of waiting in the house, until his turn came ; and that 
if no objection was oflfered, he would be allowed to do so. No 
objection being made, Mr. Thurston was brought in and voted. 

The votes having been received and counted, the committee 
reported, as the result of the third balloting,* that the whole 
number of votes given in was three hundred and fifty, — neces- 
sary to a choice, one hundred and seventy-six; — and that 
THOMAS KINNICUTT had one hundred and seventy-five, 
and SETH J. THOMAS, one hundred and seventy-five. This 
third balloting, therefore, being ineffectual. 

The committee were again directed, on motion of Mr. AL- 
LEN, of Northfield, to proceed a fourth time to receive, sort and 
count the votes for a speaker ; and, being about to proceed, ac- 
cordingly, 

Mr. BIGELOW, of Boston^ rose and said, that the declara- 
tion which had just been made of the result of the last ballot- 
ing had rendered it necessary for him to propose an order, which 
he would read and offer. The order was as follows : 

Ordered, That Thomas Nash, Jr., claiming a seat in this house, as a representa- 
tive from the town of Whateley, be requested to state, whether he voted in the elec- 
tion of speaker, at the last ballot. 

The question having been stated by the clerk, 

Mr. BIGELOW continued. He need not say, how important 

the question contemplated in his order had become ; since it was 

apparent, from the result of the last ballot, at which there was a 

tie, that the organization of the house depended upon a single 
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vote. There was a person on the floor of the house, taking a part 
in the proceedings and voting as a member, who was generally 
understood to have no evidence whatever of a right to a seat, — 
not even the prima facie evidence of a certificate from the se- 
lectmen of the town which he claims to represent. If this were 
so, it was clear, that the individual in question had no sort of 
right, to give a vote ; and, by giving one, he had deprived the 
majority of the house of their rights. The gentleman from 
Charlestown (Mr. Thomas) had told the house, that the per- 
son from Whateley had a certified copy of the record of the 
town meeting, as his authority for taking a seat here ; but if he 
(Mr. BIGELOW) understood the matter rightly, the record did 
not show, that Mr. Nash had been elected ; on the contrary, if 
the face of the record was to be believed, it showed expressly, 
that there had been no election at all in the town of Whateley. 
Mr. BIGELOW was going on to state the contents of the re- 
cord, when he was interrupted by 

Mr. ALLEN, of Northfikd, who rose, as he said, to a point 
of order, namely : whether — the house having voted to proceed 
to a fourth ballot for speaker, — it was in order to bring up any 
other matter until that ballot had been completed, unless the 
house should first reconsider the vote to proceed. 

Mr. KING, of Danvers^ said, the question presented to the 
house was one of privilege, and, as such, must, of course, take 
pi*ecedence of all other business before the house. 

Mr. PARK was about to suggest the same view, that had 
been taken by the gentleman from Danvers. There was a 
man upon the floor of the house, intending to vote, and who 
had already voted, but who had not even a /yrima/acie qualifi- 
cation to entitle him to a seat ; and, who was, therefore, so far 
as the question before the house (the election of a speaker) was 
concerned, a mere stranger and intruder. Any participation in 
the proceedings of the house, by such a person, was an outrage 
upon the rights of all the members, and, if persisted in, would 
not only outrage the rights of members, but the rights of the 
people at large, and of the whole commonwealth. To settle an 
outrage on right, such as this, was always in order; there was 
no time when the house could not consider and put a stop to it 
Suppose the house should be informed, that a stranger from 
without had come in and voted with the members ; — would it 
not be proper, at once, to investigate the affair, and to remedy 
the injury, if any, which might thus have been done? If the 
moving of the order before the house was in fact a deviation 
from rule, it was justified by the prior deviation (the giving of 
a vote by an unauthorized person) which alone occasioned it. 
But this was not a matter of mere guess work. His colleague, 
(Mr. Bigelow) had risen under a heavy weight of personal 



Digitized by CjOOQ IC 



responsibility, to iafoim the house, that a person was wrong- 
fully voting on questions before it. This was a serious and 
solemn matter, affecting the rights of one hundred and seventy- 
five of the members, and, indeed, of the wJ;iole commonwealth 
of Massachusetts. There was no time like the present, to as- 
certain the truth of the case, and an investigation ought to be 
had immediately, before proceeding to any further business. 

Mr. BIGELOW said, that if a person had voted, who had no 
right to vote, — and the order submitted by him was designed 
to ascertain whether this was the fact, — it gave rise to a ques- 
tion of privilege. No action of the house could be otherwise 
than blind, until this matter had been sifted ; and, consequently, 
the point of order raised by the gentleman from Northfield could 
have no application to the present case. Besides, this was a 
question, which it was necessary should be decided immediate- 
ly, in view of the action of the committee itself, which was 
about to proceed under the vote of the house to receive the 
votes for a speaker ; and it ought to be decided before the bal- 
loting commenced ; inasmuch, as without an instruction from 
the house, the committee could not refuse to take the unauthor- 
ized ballot of the person from Whateley. 

Mr. SAWYER, of Charlestown^ replied, that the question 
involved in the order had already been virtually settled, by 
the vote to lay on the table the order moved by the gentleman 
from Boston (Mr. Park) ; and that the subject could not again 
be taken up, at least, until the previous action of the house 
thereon had been reversed. But, said the gentlemen on the 
other side, this was a question of privilege. Very well, — 
grant that it was, — that it was entitled to take precedence of 
all others, — and that the organization of the house could not 
be completed until it was settled, — were there no other ques- 
tions of a similar character, and entitled to the same preced- 
ence? Where was the Chelsea case? had not the member 
from Chelsea also voted without a right so to do? It did not 
seem proper, in his apprehension, that this matter of the 
Whateley seat should be brought up before the organization of 
the house was completed ; but if it must be, then, let all the 
other cases of contested seats be examined and settled, at the 
same time. As to the immediate question before the house, he 
was satisfied, and he believed the house would be, that the 
member from Whateley had a right to vote ; but, if he had not, 
he stood in precisely the same light with many others, and it 
would be very wrong to take further action in his particular 
case, without also investigating the others. 

Mr. STEVENSON, of Boston, said, that the anxiety of 
gentlemen on the other side upon points of order led him to 
suspect, that the proposition of his colleague (Mr. Bigelow) 
2 
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was fimnded in trnth ; and that if the inquiry proposed in it 
Were pressed, the result would prore nufaTorable to tbetmr- 
poses of the party to which these gentlemen belonged. When 
it was propo^ to inquire as to the right of an individual to 
vote, two gentlemen, of the party with which that person was 
acting, attempted to prevent even an investigation of the mat- 
ter ; first, by the motion of the gentleman from Charlestown 
(Mjr. Thomas) to lay a previous order (that submitted by Mr. 
Park) on the table, and then to stop debate ; and, now, by a 
point of order raised by the gentleman from Northfield, in the 
face and eyes of a question of privilege, and to prevent those 
who righlmlly held seats in the house, from knowing whether 
an individual without any evidence whatever of a right to a 
seat, and whose fellow-townsmen had not dared to give him 
any such evidence, was exercising the rights of a member. 
These movements of the gentlemen, intended, as they were, to 
prevent those who had right, from knowing whether he, who 
had none, had assumed to vote, made him desirous to know 
what the facts in the case were, and he called upon the mem- 
ber from Charlestown and the member from Northfield, to give 
an example of the candor for which they were distinguished, 
and allow the house to ask of the member himself, whether he 
was entitled to the rights he was assuming. Would the^e gen- 
tlemen say, that the house should not ask this question, and 
that the gentleman from Whateley should not answer it? 
Would they not allow that gentleman, who had been formally 
charged with doing what he had no right to do, to state wheth- 
er he had or had not done it, or to show the evidence of his 
light to do it, if he had in his possession such evidence of that 
right as the law requires? He (Mr. STEVENSON) greatly 
distrusted movements likls these, which say to free citizens, 
that they shall not answer questions, important not only to 
themselves but to the rights of others ; and he called upon 
both parties, by an unanimous vote, to prevent such a stain as 
this from falling on the honor of the commonwealth* He ap- 
pealed to them, by their regard for the rights of the officer al- 
ready elected, and by their regard for their own rights to seats 
in the house, to let this inquiry be answered. He had been 
induced to make these remarks by the attempts of gentlemen 
to prevent the discovery of the truth ; and he hoped the house 
would take the first step towards this discovery, by passing the 
order submitted by his colleague. 

Mr. ALLEN, of Northfield^ did not think it wise in the gen- 
tleman from Boston to go into an investigation of the question 
of the rights of members to their seats, as it was a question 
which had two sides to it. It had not been customary to act 
upon such matters, until the organization of the house was 
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complete ; and, paying respect to that custom, the party witl^ 
which he acted had not proposed any inquiry concerning the 
right of the member from Chelsea to his seat. If an inquiry 
into that member's right had been moved, great would have 
been the fluttering on the part of the supporters of the order 
under consideration. The house would have had the old fable 
of the gored ox exhibited to the life before them. An attempt 
had been made to make this a party question, and to fix upon 
the party to which he belonged the charge of attempting to get 
in improper and illegal votes ; but as well might he charge the 
gentleman from Boston with an attempt to deprive the demo- 
crats illegally of a vote which belonged to them ; for, if, as had 
been alleged, two gentlemen of that party had introduced two 
successive propositions to stave off this investigation, it was 
equally true that two successive motions for the investigation 
(and of a similar character to each other) had been made by 
two gentlemen from Boston, who belonged to the other party. 
It was a mistake, however, to suppose that the gentleman from 
Whateley belonged to the party with which he (Mr. ALLEN) 
acted ; he belonged to the third party, and not to the demo- 
crats, as such. So long as there was no chance of being beat- 
en, the members of the other party felt satisfied to allow the 
voting to go on ; but, now, when there was found to be a tie, 
they were for throwing out the vote of the gentleman from 
Whateley. There were other questions of contested seats to be 
brought before the house, and in particular, the case of the 
member from Chelsea. He had risen to the point of order, be- 
cause he thought this was not the time for the discussion. If 
one of these c^ses Was to be decided now, he wanted the other 
also to be decided, before any further proceedings took place, 
and he was willing to enter upon the Chelsea and Whateley 
cases together. In conclusion, he considered, as he had said 
already, that it was entirely out of order to allow any other 
question to interfere, after the committee had been directed to 
proceed, until the vote to proceed to a fourth ballot had been 
carried into effect. 

Mr. WALLEY, of Roxbury, took a different view of the 
question, so far at least as the point of order wi 
from any of the gentlemen who had preceded him 
the question resolved itself into this: Were the h 
accepting the report of the committee, as to the 
speaker ? It was asserted, that a vote had been 
the ballot box, which had no right to be there 
were so, (and this was a matter for the house to i 
would be proper to reconsider the vote by which the report of 
the last balloting had been accepted, — correct the report by the 
rejection of the illegal ballot, — and, then, it would 19II0W, that 
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one of the two candidates had already been chosen. It was 
manifest, therefore, that the point of order could not be sus- 
tained; for it was competeat for any member, at any time, to 
make a suggestion of mistake or fraud, under which the house 
had been acting ; and equally competent for the house to cor- 
rect the mistake, or to relieve itself from the consequences of 
the fraud. He was not willing to believe, that his friend from 
Charlestown (Mr. Thomas), or any other gentleman, would 
consent to preside over the house, if chosen by a constructive 
majority of one, which majority should be found to have been 
the result of an illegal vote, thrown by a person who had no more 
right to deposit it, than any mere passer by in the street. He 
would not, at that time, go into the evidence with regard to the 
seat of the member from Whateley ; although he held in his 
hand documents which satisfied him (Mr. WALLEY), that 
tfie individual in question had no more right to the seat he 'oc- 
cupied, than he had evidence of such a right. 

Mr. TARBELL, of Pepperell, said, that the discussion was 
likely, as it appeared, to excite a good deal of heat, and he 
hoped it would be allowed to cease ; there was the same reason 
for laying the order now before the house on the table, that had 
already induced the house to make that disposition of the order 
first submitted. For himself, so far as the result was concerned, 
he was ready to go into an investigation of both the Whateley 
case and the Chelsea case ; but he was not willing to go into 
the former, without also going into the latter. He had a copy 
of the record of the town meeting in Chelsea, which proved 
that there was no election in that town. On the other hand, 
the member from Whateley had been duly elected, — he had re- 
ceived the requisite number of votes, — and he had the authority 
of the record in his favor, and that was sufficient. If, there- 
fore, any motion in relation to the contested seats was to be en- 
tertained, it should have come from the party opposed to the 
gentleman from Boston ; but that party was willing that the 
business of organizing the house should take the usual course. 
He moved to lay the whole subject on the table. 

Mr. ADAMS, of Boston, congratulated the house on the 
mode of operations adopted by some gentlemen, in order to 
, meet this question. A serious question of privilege had been 
raised, affecting the rights of every member on the floor, and it 
had been disposed of by a motion to lay on the table ; the same 
question had been again brought up, in another form, and it 
was first met by a " point of order," and then by a motion to 
lay the whole subject on the table. Was this course in accord- 
ance with the democratic principle? If it was, he heard of it 
now, for the first time. Three hundred and fifty gentlen^en 
had sworn that morning to stand by the constitution and the 
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laws ; and here already was a proposition to set aside a law of 
the statute book. Was this a matter to be disposed of by 
merely raising a question of order? The gentleman from 
Northfield had informed the house, that the voter from Whateley 
belonged to the third party. He (Mr. ADAMS) hoped this 
was true ; for, if it were, it furnished a good reason, to induce 
the two large parties to unite in support of the laws which gov- 
erned that person's case. But, when the vote stood 176 to 176, 
it was not easy to see, and he should like to know, where 
the third party man was. There was one thing, however, 
which the house had to consider. What was its position? By 
what authority were the members in their seats ? By what au- 
thority did they vote as members ? By what authority were 
persons in the gallery prevented from coming down and claim- 
ing the right to vote on that floor? By the authority of the 
law : and the law, under and by virtue of which they held 
their seats, expressly required that members should be provided 
with a certificate of their election, signed by the selectmen of 
their respective towns. The Revised Statutes, chap. 6, $ 8, 
declare that " a certificate and return of such election shall be 
given, under the hands of the selectmen present, and shall be 
delivered into the oflSce of the secretary of the commonwealth, 
or such election shall be certified by the said selectmen to the 
house of representatives, to their acceptance, on or before the 
first Wednesday of January, in every year." The same sec- 
tion also specified the form of the certificate. It was sufllciently 
plain, therefore, what constituted the authority of a member to 
vote ; it was the certificate required by law. Had the gentle- 
man from Whateley this certificate, or had he not ? If he had, 
he (Mr. ADAMS) was prepared to let him vote ; if he had not, 
he was not prepared to violate the constitution and the laws, by 
allowing him to vote. He (Mr. ADAMS) was glad that the 
question had been brought up in this stage of the proceedings ; 
and he hoped that it would be settled, before any thing further 
was done. It would certainly be a very painful circumstance, 
if the gentleman from Charlestown should be elected speaker 
by such a vote ; for he (Mr. ADAMS) would say, that it would 
be impossible for the party, thus put mto a minority, to submit 
quietly to such an election, or to acknowledge the authority of 
an oflicer so elected. 

Mr. BOUTWELL, of Groton, said he felt free from party 
predilections in relation to this matter and he desired to go into 
the consideration of it impartially, and in such a way as should 
be acceptable to the people and worthy of imitation. Its decis- 
ion would form an important precedent, and it consequently 
demanded the utmost care and deliberation. The question was, 
whether the house was sufliciently organized to entertain this 



Digitized by CjOOQ IC 



14 

matter. He thought that it was, and that all the contested 
seats should be settled, before proceeding to the choice of a 
speaker, inasmuch as the organization would never be satisfac- 
tory to the people, until this had been done. If his friend from 
Charlestown (Mr. Thomas) should be chosen Speaker, by a 
vote like that under consideration, and it should turn out to be 
an unauthorized one, he should regard him as a minority speak- 
er, and should personally urge him to resign; and if he would 
not resign, he (Mr. BOtiTWELL) would willingly join in any 
measures to compel him to do so. He was disposed to overlook 
the letter of the law, and to go at once to the constitution. The 
laws were not binding, if they conflicted with the constitution : 
and the constitution declared, that the house should be the 
judge of the returns and qualifications of its members, as point- 
ed out by the constitution itself, — not by the laws made under 
it. He denied that a certificate was any better evidence of the 
right of membership, than any other species of evidence which 
could generally be procured. The constitution required that 
legal votes, not certificates, should settle the question of mem- 
bership ; and all the statutes that might be passed could never 
constitute a mere certificate higher evidence than the votes. If 
a member had a majority of the votes, he was entitled to his 
seat, and it ought not to be in the power of the selectmen, of his 
town to shut him out of it. He was in favor of suspending the 
choice of speaker, until it had been ascertained who were legal- 
ly chosen ; for he was convinced, that the house could not be 
organized in a manner satisfactory to either party, without first 
going into the cases of the contested elections, whether the 
claiming members had certificates or not. 

Mr. BIGELOW, of Boston, (who had been interrupted when 
previously addressing the house, by the point of order raised by 
the gentleman from Northfield,) said, that as the whole ques- 
tion had been opened and gone into by other members, he 
would now say what he had intended to say when he moved 
the order before the house. He had ofiered that order, because 
he believed that a certain person had voted, who had no evi- 
dence, not even the prima facie evidence, of his right to do so; 
and he did not mean, if he could help it, to suffer the vote of 
such a person to be received. It would not do to confound this 
case with that of the member from Chelsea. The difference 
between the two cases was, that the member from Chelsea had 
the prima facie evidence of his right to a seat, while the mem- 
ber from Whateley had no such right. The prima fade evi- 
dence was sufficient to entitle the former to vote in the organi- 
zation of the house; and if it should be afterwards ascertained, 
that he had not been duly elected, his seat could be declared 
vacated. Gentlemen had said, that these two cases should be 
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put Upon the same footing, and to this he had nd objection. He 
was willing, that the question, which he had proposed for the 
gentleman from Whateley to answer, should also be put to the 
member from Chelsea ; and he was willing that the latter should 
be called upon for his authority to vote. This authority that 
gentleman could produce ; it was the legal certificate of his 
election ; that was sufficient to entitle him to vote as a member ; 
and he (Mr. BIG BLOW) did not intend at this time to dispute 
the right of any member who had a legal certificate of his elec- 
tion. But even going behind the certificate and looking at the 
record could tiot help the case of the Whateley .claimant, for 
the record of the town meeting did not show him to have been 
elected. On the contrary, it appeared from the record, that 
Thomas Nash, Jr. had 118 votes, Justus White, 117, and two 
other persons, one each ; and, consequently, that there had beeil 
no election. The gentleman from Groton had said, that he 
would disregard the law, and look directly to the constitution. 
Had that gentleman forgotten, that the oath pf office, which he 
had so recently taken, bound him to obey the laws as well as 
the constitution ? 

Mr. GIBBENS, of Boston, rose and said, that he was about 
to submit a motion, which might be without precedent, but 
which, he thought, was fully justified by the necessity of the 
case. As it was then nearly four o'clock, he would move that 
all further proceedings in the matter before the house should be 
suspended until the next day, and that the house should at once 
adjourn for the purpose of attending divine service, in the usual 
manner, with the Governor and Council, and the other branch 
of the (General Court. 

Mr. TARBELL, of Pepperell, hoped that the house would 
not adjourn, without first settling the question before them, 
unless it should be decided to examine all the cases of contest- 
ed seats, under a teinporary organization. 

Mr. ANDREW, oi Salmi, remarked, that to adjourn until 
to-morrow, without a speaker, might be legal : but that an 
election sermon, without a speaker of the house, would be al- 
together illegal and preposterous. 

Mr. ALLEN, of Northfield, said it was too late for so good a 
sermon as had been provided for them, and everybody could 
see that it was too late for dinner, He thought they ought to 
finish the business before them before they adjourned. 

The CLERK remarked, that it had just been suggested to 
him, by the Sergeant at Arms, that it was the usual custom, 
on occasion of the election sermon, to appoint a joint com- 
mittee to wait upon the Governor and Council, to inform them 
of the readiness of the two houses to attend public worship. 

Mr. KING, of Danvers, here moved, and it was accoxdingly 
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voted, that when the house adjourn, it be adjourned until to- 
morrow morning, at ten o'clock. 

Mr. GIBBENS then withdrew his motion, and 

Mr. WALLEY, of Roxbury, moved the appointment of a 
joint committee, to wait upon the Governor and Council, and 
inform them that the two houses were ready to attend divine 
service. This motion was rejected (140 to 162) : and the dis- 
cussion, which had been interrupted by the motion for post- 
ponement, was resumed by 

Mr. WHITMARSH, of Seekonk, who said, that he had at- 
tended to the discussion thus far, and to him it appeared, that, 
on the one side, it was law, and on the other, fact. It called 
to his recollection the broad seal case, which they had all 
heard of; but here was an attempt to give validity to a piece 
of paper which had not even a seal to it. One side claimed to 
have their friend vote, because he had the law in his favor, in 
the form of a certificate ; and the other claimed to have their 
friend allowed the same privilege, because he had in fact^ been 
chosen by the people. One party said: ** Give us the bioad 
seal, for we want to have our way in organizing the house, 
and we can afterwards turn out the man who brings it, if he 
has no right to it." But the member from Chelsea had not 
so much even as a broad seal to rely upon, — it was merely a 
bit of paper; and he did not believe, that things had arrived at 
such a state, that a piece of paper was of more account, in es- 
tablishing a right to a seat, than the votes of freemen. The 
?[uestion resolved itself into this : Was the house to sanction 
raud7 Ought it not rather to go to the bottom of the matter, 
and to place it upon a foundation of truth ? If he was rightly 
informed, the member from Whateley was entitled to a seat 
and ought to have had his^ certificate ; but the member from 
Chelsea, though he had a certificate, was not entitled to it, for 
he had been chosen at an illegal meeting, and had never been 
declared elected at a legal town meeting convened for the 
choice of a representative. The record of the meeting was 
the important document, and that showed that the member 
from Whateley was duly elected; but the gentleman from 
Chelsea was supported by no record at all. The house had a 
right to go for the fact, notwithstanding the law. 

It was said, that the party, with which he acted, wished to 
crowd in the member from Whateley. But, so far from this, 
they had proceeded in that peaceable and quiet manner, which 
had always distinguished them above all parties, yes, above all 

{)arties, in the created world. They had allowed the member 
rom Chelsea to come in, without opposition, for the sake of 
quiet. Gentlemen had told them to bow to the ** broad seal" 
now, and, by and by, these cases should be investigated. But 
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when 7 Would it be before the speaker was chosen, and the 
whole organization completed, by the instrumentality of that 
"broad seal r' 

This was not a party question ; lie did not care on which 
side the vote of the member from Whateley was thrown ; it 
was a question of right. Were the rights of one hundred and 
seventy-five members, — of the whole commonwealth, — to be 
outraged, and their influence rendered nugatory, by a mere 
piece of paper, unsupported by any record ? He put it to his 
friends, not lo allow the vote of the member from Chelsea, 
while that of the member from Whateley was refused. As the 
case stood, in regard to the former, he and his friends had 
originally let it pass, for the sake of quiet ; but any complaint 
should rightly have come from their side of the house. If the 
investigation was to go on, however, he was willing to go into 
both cases, *' the knife to the hilt." 

. Mr. PARK, of Boston^ said he was not surprised to hear the 
gentleman from Seekonk talk about " war to the knife, and the 
knife to the hilt" — ^he had been expecting it; nor was he sur- 
prised at hearing that gentleman and the member from Groton 
sneer at the law. But would they also sneer at the facts and 
the constitution 7 He was ready to meet the gentleman from 
Groton on the constitution, and he would first say a word upon 
that. The constitution provides that the house shall be the 
judge of the returns and qualifications of its members. He 
wondered that the gentleman from Groton had not stopped 
when he came to that. Where was the return of the member 
from Whateley? Had he any such return, as was contemplat- 
ed in the constitution? He had not; — he had no other evi- 
dence than the documents in the pocket of the member from 
Charlestown (Mr. Thomas), and these documents did not pur- 
port to be ''returns." The gentlemen on the other side had 
cried, "give us facts, away with the law;" and, now, when 
there was a tie in the balloting for speaker, and the vote of 
the member from Whateley was wanted, at any rate, he should 
not be surprised to hear the cry — "away with the constitu- 
tion." The member from Seekonk had called the constitution- 
al return, — the certificate — a mere piece of paper, and so in- 
deed it was; but paper or not, it was the only thing that could 
justify a member in taking a seat. The constitution itself was 
but a piece of paper, and would gentlemen dash that aside thus 
Hghtly ? 

It was said that the Chelsea and Whateley cases must be 
considered together. He did not acknowledge the force of that 
^^ must ;'^ but he was willing to pass an order, asking the 
member from Chelsea for his certificate, and that was all which 
had been demanded in the other case. The gentleman from 
3 
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Seekonk had demanded the voice of the people ; and he (Mr. 
PARK) would now proceed to consider the facts, and to give 
gentlemen the voice of the people on this subject. He held in 
his hand a copy of the record of the meeting, at which the 
gentleman from Whateley was said to have been chosen. 
There was the voice of the people. What was it ? Why this, 
(here Mr. Park read from the paper in his hand) that 'Hhe 
whole number of votes was 237, necessary to a choice, 119, 
Thomas Nash, Jr., had 118, Justus White 117, Horace Taft 1, 
Thomas Williams 1 : and it was declared that there was no 
choice, and then the town voted not to send a representa- 
tive." Here, then, was the fact. It was the voice of the 
people of Whateley — so said the record — that no representa- 
tive should be sent from that town ; and he should feel 
recreant to his duty, if he insisted on a person's taking a seat 
in the house, as their member, in contravention of their 
will. Mr. Justus White, the opposing candidate to Mr. 
Nash, had also come to the house and drawn his seat, and 
was prepared to sustain his claim by a,fl5davits, which, h^ 
believed, would nullify several of the votes against him ; but, 
this morning, feeling as an honest man should do, that he 
ought not to take a seat in the house without a certificate, he 
had declined taking the oaths, and had not felt at liberty to 
give his vote, until his right to a seat should have been con- 
firmed. But Mr. Thomas Nash,^ Jr., with no other evidence of 
right than was also in the possession of his rival, had taken 
and subscribed the oaths of office, and had voted. And, now, 
when asked for his authority to do all this, he had none to ex- 
hibit ; he had surrendered his credentials, such as they were, 
into the hands of the gentleman from Charlestown, and, 
without saying a word, or reading a line for himself, had 
sat mute in his seat, and suffered other gentlemen to defend 
him. 

Mr. TARBELL, of Pepperelt, replied, that he understood 
the facts in the Whateley case to be somewhat different from 
the statement of them as made by the gentleman from Boston 
(Mr. Park) ; but he would first state some matters of law. He 
would admit that a certificate raised a presumption in favor of 
the person who held it; — but it was on\y prima facie evidence, 
that is, good, until better were produced ; — the record itself was 
the best evidence. Was the want of a certificate to be consid- 
ered as absolute proof against the right to a seat ? Were mem- 
bers going to put it in the power of selectmen to refuse them 
the title to their seats ? If so, who would, in fact, come to the 
legislature? the selectmen, or the members? Suppose the se- 
lectmen, from party or personal feeling, should refuse a certifi- 
cate, — would not the house fall back on other evidence, in sup- 
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port of the right to a seat? Suppose, on the other hand, that 
a false certificate should be given to any man, — would he there- 
fore have a right to vote? In strong party times, it might be 
an object to obtain a majority in the house, right or wrong, and 
if a certificate were to be considered as conclusive, the word 
would go forth :— " Send in the men, honestly if you can, but, 
at any rate, send them, and see , that they are duly furnished 
with certificates." Such might and probably would be the 
tenor of secret advices to certifying officers, if the certificates 
were to be considered conclusive, on the one hand, in favor of 
p. right to a seat, and the want of them conclusive, on the oth- 
er, against it. 

He would now proceed to state the facts in the Whateley 
case, from the documents which he held in his hand, and which 
were all sworn to, except the copy of the record, which was 
merely attested by the town clerk. The papers themselves 
were too long to be read/ The facts were simply these. It ap- 
peared, that, on the fourteenth of November, there was a town 
meeting in Whateley, at which the inhabitants were called up- 
on to elect a representative, and also to bring in their votes for 
a register of deeds for the county of Franklin. In the ballot 
box appropriated to the former, and among the votes given in 
for representative, two votes were foun(i, one for Horace W. 
Taft, the other for Charles Williams, and both labelled "for 
register of deeds." The selectmen, at first, considered these 
two votes to have been intended for the candidates for register 
of deeds, and that they ought not to be counted as votes intend- 
ed for the candidates for representative ; and they consequently 
set them aside. But after it had been discovered by counting 
the votes for representative, that Mr. Nash was elected by a 
single vote over Mr. White, the selectmen pretended that they 
had made a mistake, in setting aside the two votes " for register 
of deeds ;" and they then included them in the whole number, 
which was thus raised to 237, making the number necessary to 
a choice 119, which was one more than the number of votes 
received by Mr. Nash. This was the actual state of the case, 
and a true account of the manoeuvre, by which the selectmen 
had attempted to defeat the election of Mr. Nash ; and these 
were the facts, which the affidavits in his possession would ful- 
ly substantiate. To give Mr. Nash the seat in question,, there- 
fore, and to allow him to vote, would not be in contravention of 
law ; for the law was never intended to cover fraud. 

Far different was the case of the member from Chelsea. The 
town meeting, in that town, was duly held on the fourth Mon- 
day of November, and was solemnly opened by prayer. It was 
first voted to reconsider the vote of the preceding meeting, at 
which it was voted to send a representative, and then the meet- 



Digitized by CjOOQ IC 



20 

ing was adjourned. So read the record, attested by Ralph 
Beatley, the town clerk. After all this had been done, a num- 
ber of persons irregularly assembled together, and proceeded to 
elect a member, and under that election Mr. Hosea tlsley claim- 
ed his seat. Mr. Ilsley had a *'• broad seal" in his favor, to be 
sure ; but his election was effected and -declared in a meeting 
held altogether for a different purpose. 

Mr. TARBELL concluded his remarks by saying, that the 
democratic party would suffer by not having the titles to the 
two seals in question investigated ; for the member from Whate- 
ley was elected and the member from Chelsea was not ; but he 
was willing to meet the gentlemen on the other side with the 
olive branch in his hand, and let both questions rest for the 
present. The gentleman from Seekonk had alluded to the pro- 
ceedings in congress in a similar case; for his part, he did not 
wish to hear that body referred to for a precedent. Here we 
settled our diflSculties in a sober and decorous manner, and God 
forbid, that this house should ever copy the doings at Washing- 
ton. He hoped the whole subject would be laid on the table, 
and that the house would proceed to complete its organization. 
If his friend from Charlestown (Mr. Thomas) should be elected 
speaker, and it should finally prove that the majority was the 
other way, he would pledge himself that he would be the first 
to ask that gentleman to resign the chair; his request would be 
joined in by the whole party, and he did not doubt would be 
successful. 

Mr. TUCKER, of Roxbury^ said, it had been urged that a 
certificate was a mere piece of paper. Did those who used this 
language mean to have it inferred from thence, that members 
ought, for the future, to bring a copy of the record with them, 
instead of a certificate, or in addition to a certificate, as evi- 
dence of their right? But the record itself was only a mere 
piece of paper. If a copy of the record was necessary, then, 
the gentleman from Whateley was the only member rightfully 
in his seat, and the rest were interlopers. The member from 
Chelsea had his legal certificate ; and, moreover, it was signed 
by one whig and two democrats. They all had certificates, as 
the evidence of their right, and that should be, as the law re- 
quired, the true evidence. That was the only place to stop at. 
He hoped there were honest men enough in the house to decide 
the question properly. 

Mr. COLBY, of Nev> Bedford^ was sorry that this discussion 
had arisen to-day ; and it would not have taken place, if the 
gentleman from Whateley had seen fit to pursue the same 
course, which had been followed by persons in the like situa- 
tion, during the last fifty years, and had waited until after the 
organization before he had offered to vote. He should have 
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thought, that respect for himself would have dictated to that 
gentleman to retire, until after thfe election of speaker. 

The gentleman from Northfield had said, that this matter had 
been delayed until after several ballotings. This was true, and 
the reason was, that the party with which he acted had felt dis- 
inclined to bring it before the house, at all Had there been a 
clear majority of fifteen or twenty on either side, this vote 
would have been of no consequence ; but, now, in consequence 
of the extraordinary division of parties, it had become of pri- 
mary and paramount importance. The house owed it to itself 
to see that this great question of privilege was decided at once. 

In regard to the evidence necessary to entitle a member to a 
seat, prior to the organization of the house, the rule was every 
where the same ; the law required the prima facie evidence of 
a certificate ; and this was not only good and conclusive evi- 
dence, but the want of it was fatal. To allow the gentleman 
from Whateley to vote, therefore, they must walk over the law, 
for the law required a certificate. It had been contended, how- 
ever, that the record itself was the best evidence, and, conse- 
?[uently, better than any certificate ; but this would not avail, 
or the record declared that Mr. Nash was not elected. He was 
astonished, that any gentleman could come into that house, and 
voluntarily take upon himself to vote, as a member, when he 
had nothing to rest his claim upon, but a bundle of car par^c 
afi9.davits. It was a thing which had never happened before. 
It was a monstrous departure from principle. The law had 
seen fit to invest the selectmen of towns with power to decide, 
in the first instance, upon the election of representatives, and to 
give a certificate of election to those whom they considered to 
be duly chosen ; there was a power in the house to go behind 
these certificates, and to judge for themselves of the election — 
this was declared by the constitution; — but, until the house it- 
self was constituted, the certificates were the only evidence of 
membership. Such had been the law, he believed, from time 
immemorial ; certainly, at least, for more than fifty years. The 
gentleman from Seekonk had referred to the house of represent- 
atives in congress. He did not wonder that the gentleman 
from Pepperell deprecated such a reference. The rule in cout 
gress had been, originally, the same with our own ; but when 
it became necessary to reject certain members there, a diflerent 
doctrine had prevailed ; and, now, it seemed, the same doctrine 
was to be adopted here. The only objection that had been or 
could be urged against the old rule was, that, under its opera- 
tion, the election of speaker might fall to a party, who were 
really and truly in a minority. This was, indeed, true ; and it 
was unavoidable. But, might not the same objection be urged, 
and with even more force and plausibility, against allowing all 
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persons, who claimed the rightof members, in virtue of other 
and indefinite evidence,— such as ex parte affidavits, and copies 
of the record, — to participate in the organization of the house? 
Practically, the objection to the old usage would amount to 
nothing, in the present case ; at least, if the party with which 
he acted should prevail ; for if his friend, the gentleman from 
Worcester, should be elected speaker, and it should afterwards 
turn out that the member from Chelsea had no right to vote, or, 
if from any other cause, it should be made manifest, that the 
party who had elected a speaker ought righfully to have been 
a minority, he (Mr. COLBY) had no doubt, from his know- 
ledge of the gentleman from Worcester, that he would instantly 
resign the chair. < 

Mr. ALLEN, oi Northfield, replied very briefly, that the cer- 
tificate of the member from Chelsea was a fraud, which he did 
not believe the house would sanction ; but, notwithstanding, he 
was willing that both questions should go, for the present, as 
ofi*sets against each other. 

Mr. WALLEY, of Roxhury, said he now felt called upon to 
give the facts in the Whateley case ; and he cautioned gentle- 
men to beware where they stood, and whither they were tend- 
ing ; for they might find when they had opened the floodgates, 
that it was difficult to stem the torrent. The gentleman from 
Pepperell and his friends had been driven from one position to 
another, until they seemed ready to adopt almost any position 
that presented itself In the first place, an inquiry had been 
made as to the authority of the gentleman from Whateley to 
give his vote. If that person had the evidence of membership, 
required by the constitution or by the laws, why had he not 
risen and met the question of the order? If he had not voted, 
without a legal right to do so, why should he not say so? The 
inquiry ought to have been promptly met and answered ; and 
to refuse to do so looked at once like flinching and dodging. 
It was said by some gentlemen, on the other side, that the laws 
which they had sworn to support were opposed to the constitu- 
tion ; and the intention was, forsooth, for that reason, and be- 
cause the house had the power of legislation, to ride over and 
disregard the laws. But it would not do to argue, that the 
laws were not binding on them ; they were equally binding up- 
on them as upon all others. It was true, they had the right, in 
part, to make laws, but they had not, therefore, the right to 
break them. The constitution declared, that the house should 
be the judge of the returns of its members. Where was the re- 
turn from Whateley? If one member were to be admitted 
without a return, what guaranty had the house, that it should 
not hereafter be thronged with members, claiming seats, under 
semi-official records and ex parte statements. 
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The Whateley case had heen very industriously compared 
with that of the member from Chekea. Gentlemen had gone 
behind the certificate of that member, and had declared that his 
election was void and his certificate fraudulent. If this was to 
be the course, — if gentlemen were to go into the question of 
each member's election, and to look behind the certificates, — 
why had nothing been said about the Dartmouth election, 
where the selectmen threw out two votes after the rest had been 
counted, upon the pretence that they had been put in double 1 
why had nothing been heard of the Burlington election, which 
had taken place after sunset ? The certificates were the true 
and only stopping place. If gentlemen were to go behind 
them, — behind the constitution and laws, — and behind the 
record, — in order to ascertain whether the selectmen knew how 
to make up a record, where could they ever hope to stop 1 He 
was ready, however, if gentlemen insisted upon it, to go into 
the facts of the Whateley case ; and he was prepared with evi- 
dence to overthrow the claim of the gentleman, whose vote they 
were now calling in question. He had aflSdavits to show, that, 
at the town meeting in Whateley, at which it was pretended 
Mr. Nash was elected, the voters brought in their ballots for 
representative, and also for register of deeds, at the same time ; 
and that the names of the voters were checked once, or twice, 
according as they voted for one or for both of these offices. The 
result of the balloting for representative was as had been before 
stated. It happened, however, that Mr. Calvin Wells voted in 
the morning, for register of deeds only, and came in the after- 
noon, to vote for representative; but he was told that there 
were two checks against his name, and his vote for representa- 
tive was refused. If his vote had been allowed, it would have 
been given for Mr. White. Mr. Porter Wells, also, desired to 
vote for representative, and was refused, on the ground, that his 
name had been checked as having already voted for representa- 
tive, when, in fact, he had only voted for Mr. Taft, for register 
of deeds. The town clerk had since sworn to his belief that 
these checks had been erroneously made. Again, it was prov- 
ed by affidavits, that another person had voted, who, having 
formerly resided in Whateley, had left that town several years 
since without any intention to return, and, until within a year, 
had been a citizen of New York. Proving either of these cases 
singly, there was no election ; taking the facts as they actually 
were, and giving effect to the will of the people, as the gentle- 
men on the other side wished, Justus White was duly elected. 

Mr. WALES, of Boston, made a few remarks in relation to 
the Chelsea case. The record of the meeting in that town, 
which was relied upon to avoid the certificate of the member 
returned, was a most impudent attempt at deception. The 



Digitized by CjOOQ IC 



24 

warrant calling the meeting did not cootain any article specify- 
ing the reconsideration of the vote to send a representative as 
one of the matters to be acted upon ; and, therefore, the recon- 
sideration of that vote, which the gentleman from Peppereli 
had put so strongly to the house, was entirely unauthorized, 
and, of course, merely void. The warrant stated, that the polls 
would be kept open two hours ; they were so kept open, and 
Mr. Ilsley was chosen He hoped that party spirit would not 
be allowed to overthrow every thing else. 

Mr. GREELE, of Boston, thought that the question of the 
vote of the gentleman from Whateley had already been settled 
by the house, when it received and accepted the report of the 
result of the first balloting for speaker, in which the vote for 
John A. BoUes (for clerk) was counted to make up the whole 
number. He hoped the house would abide by its own decision. 

The house then, at half past five o'clock, P. M., on motion 
of Mr. DWIGHT, of Boston, 

Adjourned. 



Thursday, Jan. 6, 1843. 

The house met according to adjournment, at ten o'clock, and 
was called to order by the clerk, who read the journal of the 
proceedings of yesterday. 

Mr. Harvey Bancroft, returned a member from Auburn^ 
came into the house, and laid his certificate of election on the 
table, and was conducted to the governor and council, for the 
purpose of taking and subscribing the oaths of office, by Mr. 
Stevenson, of Boston, who subsequently reported that Mr. 
Bancroft had been duly qualified, and that gentleman then 
took his seat in the house. 

On motion of Mr. WALLEY, of Roxbury, the house re- 
sumed the consideration of the subject under discussion, when 
it adjourned yesterday, and the question was stated by the clerk, 
as follows : 

After the house had balloted three times for a speaker, with- 
out effecting an election, and the committee had been directed 
by a vote of the house to receive, sort, and count the votes, a 
fourth time, Mr. Bigelow, of Boston, moved the adoption of an 
order, requesting Mr. Thomas Nash, Jr., claiming to be a rep- 
resentative from the town of Whateley, to state to the house, 
whether he voted for speaker, at the last balloting. Mr. Allen, 
of Northfield. thereupon made a point of order, that it was not 
competent for the house to entertain the motion submitted by 
Mr. Bigelow, without first reconsidering the vote directing the 
committee to proceed to a fourth balloting ; and Mr. Tarbell, 
of Peppereli, moved to lay the whole subject on the table. 
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. Th^ immediate questioQ before the house uraa upon Mr. Tar- 
bell's motion to lay the whole subject oii the table i 

If that motion should be decided in the negative, the nexil 
question would be the point of order made by Mr. Allen, of 
Northfield, namely, whether the house would prooeed to toon^ 
sider the order submitjted by Mr* Bigelow, or to a fourth ballot- 
ing for speaker : 

If the point of order should be decided in the negative, thai 
is, if the house should vote to consider the order, moved by 
Mr. Bigelow, the question would be on its adoption. 

The debate was commenced by . 

Mr. BROOKS, of Boston, who said, that by way of Intro-; 
duction to the few remarks, which Hq proposed to make on the 
question before the house, it gave him great pleasure to bear 
witness to the good temper, and the general and almost univer- 
sal good feeling and charity towards one another, which had 
Qharacterized the conduct of all the members of the house, of 
both parties, since they had met. He hoped that the sanae 
spirit would be manifested on all the subjects, which might 
hereafter come up ; that all future topics of discussion might 
be canv^assed with equal calmness and moderation; and that 
gentlemen would recollect, that they all represented enlightened 
constituents, and were all members of a community liiring un- 
der a constitution, and governed by good and wholesome laws. 
He was no Millerite, but, when he thought of the good feeling 
here exhibited, and called to mind the evidences of patience 
and forbearance, which ha$i been manifested yesterday, he was 
almost tempted to believe, that we were fast approaching that 
liuappy period, when, as had been predicted, the lion and the 
lamb were to lie down together. 

There were one or two exceptions, it was true, to this gentle 
current of peace ; but they were undoubtedly mistakes or in- 
advertences, which should not be allowed much considera- 
tion. His friend, the gentleman from Seekonk (Mr. Whit- 
marsh), had yesterday given the house some things to consider 
of, which were not exactly so peaceable in their nature as some 
others, and had threatened ^^ war to the knife and the knife to 
the hilt ;" but this should only be considered as a sort of rhe- 
torical flourish, a burst of eloquence, after that gentleman's 
own peculiar fashion. It was merely a figure of speech, which, 
he was satisfied, did not mean all that the words implied; and. 
he knew, that at the time of life which his friend from See- 
konk had reached, he really could not intend his language to 
bear such an interpretation as had been put upon it. That 
gentleman, therefore, he was sure, would, in accordance with 
the g<Mieral spirit of the house, agree with him in this matter, 
and be a little more careful in his language for the future. 
4 
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In contrast to this unfortunate specimen of a mistake, he 
would turn to the gentleman from Pepperel), who, in his delight- 
ful manner, had come to the debate in a spirit of peace and for- 
bearance. No man could help being charmed with the senti- 
ment and feeling exhibited by that gentleman in the debate of 
yesterday. He saw that the order submitted by the gentle- 
man from Boston (Mr.^ Bigelow), was calculated to create a 
long and perhaps an angry discussion, and he had come for- 
ward with a proposition to lay it on the table at once. He had 
said : — pray lay it on the table, — that is all we ask, — by and 
by, wc will have this whole matter of the Whateley election 
referred to a committee, after the committee on elections is ap- 
pointed, — and then we will talk it all over in good temper and 
good feeling, — but now, we beseech you, let us go on and or- 
ganize the house, without allowing any such exciting subject 
as this to comebefore us. In concluding his appeal, the gentle- 
man from Pepperell had Stated, that if we would consent to do 
as he desired, he would pledge his honor, that if his friend 
from Charlestown should be elected speaker, and it should 
afterwards be ascertained, that the chair had not been obtained 
by a fair and legal majority of the house, he (Mr. Tarbell) 
would be the first to ask that gentlenian to resign the chaw; 
the whole party with which he acted would join with him ; and 
he did not doubt, that the gentleman from Charlestown would 
at once comply with the request. This, said Mr. BROOKS, is 
xeally delightful ; it carries me back to the olden times of pas- 
toral simplicity and innocence, and reminds me of the Cory don 
and Phillis I used to read of; but, he continued, we must slop 
a while and inquire what it means, for, perhaps it does not 
mean exactly what it purports to, after all. 

I witl endeavor, said Mr. BROOKS, to tell the whole story, 
and to explain what is the real meaning of all this apparent 
generosity of feeling. The gentlemen of the other party are 
afraid to meet this question fully and fairly. They wish to 
lay this order on the table, and thus get rid of it. The gentle- 
man from Pepperell knows very well what he is about; and 
his party know what they are about. They want us to go on, 
and allow them to elect their candidate for speaker, with the 
help of the vote of this Mr. Nash, of Whateley. After a 
speaker is elected, committees are to be appointed by him; 
there is much business to be done, which it will be very con- 
venient for their party to have the power of controlling; there 
are vacancies in the senate to be filled, and an executive coun- 
cil to be chosen ; after all these things have been accomplished, 
they are willing to try Mr. Nash's right to a seat ; and, having 
done all they wanted to do, by means of his vote and his ser- 
vices, if they find he has no right to a seat, they will be will- 
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ing to turn him out of the bouse. Then, they will say to^ us : 
" There, 3rou see we hav^e acted as we ought to do in this mat- 
ter ; we have never saidj that we thought Mr. Nash had a right 
to his seat; we never pretended to justify him in a wrong 
claim ; we only wanted you to postpone all these exciting topics, 
until we could get organized ; and, then, when we could do so, 
in a regular and orderly manner, we were ready and willing to 
go fairly into Ahe question." Yes, sir, having sucked the 
orange, they could well afford to throw us the peel. In plain 
English, then, I understand, and the house understands, all 
this show of magnanimity; and- 1 can tell that gentleman and 
his party, now, that to lay this subject on the table is the very 
last thing that the constitutional party in this house ought to 
do or will do. We do not intend to lay it on the table; we 
mean to let it be sifted, and to let the people understand it ; and, 
if my friends think as I do, the very last thing we will con- 
sent to do is to lay this matter on the table. 

I propose now, sir, to consider the subject before us as an ab- 
stract constitutional and legal question* The case of the mem- 
ber from Chelsea has been likened to the one now under con- 
sideration, but there is no analogy whatever between them. I 
consider the words Ilsley and Nash as mere names. The per- 
sons bearing them are undoubtedly honorable men. I know 
nothing against them, and I make no reflections upon the char- 
acter of either; but I wish to say a few words upon the way in 
which their cases have been bandied in the house, and in re- 
gard to the position in which each of them stands. 

The law expressly provides, that every person appearing here 
and claiming a seat as a member should bring with him a cer- 
tificate of the selectmen of his town, as the evidence, in the first 
instance, of his having been duly elected. It is, of course, 
necessary, that there should be some preliminary test of a mem- 
ber's right, and the law has very properly provided that the 
certificate should be that test. The constitution provides, that 
sixty gentlemen coming together with these certificates may be 
qualified, and shall constitute a quorum for the transaction of 
business. After the house is thus constituted and organized, it 
is competent to go behind the certificates, but not till then. The 
law requiring a certificate is in perfect accordance with the con- 
stitution; and is necessarily operative and binding on us as 
members, until it is altered or repealed. How stands the case 
which we are now considering! Mr. Nash appears here and 
takes a seat without the certificate required by law, — that is 
conceded ; he has voted on questions before the house, — ^that is 
also conceded. The member from Chelsea has taken his seat, 
too, and has voted, but he has the legal certificate of his elec- 
tion; and, yet the gentleman from Pepperell wishes us to 
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place the former upon the same footing with the latter; or, at 
least, to decide upon certain alleged informalities in regard to 
the election of the member from Chelsea, provided we under-* 
take to question the right of the gentleman from Whateley to a 
seat and a rote. Now, according to my understanding of 
the constitution ftrtd laws, the member from Chelsea brings 
with him the paper, which, according to Universal practice, — 
a practice whach has been uniform without exception, — has 
always been allowed and required as the evidence of an elec- 
tion to this house. But the gentleman claiming a seat from 
Whateley has no such paper, and, when we demand what evi- 
dence he has of his right, his^ friends tell us that he has a much 
better paper. And what is this paper 1 We are given to 
understand, that it is a copy of the record of a town meeting. 
He produces no paper signed by the selectmen of Whateley, and 
when we ask why he does not, we are gravely told that no de- 
pendence can be placed upon selectmen, inasmuch as they 
might refuse to give a certificate of election to a person whom 
they knew to be actually ahd regularly elected. But what a 
slur this assertion casts upon the body of selectmen, throughout 
the commonwealth ! One half, at least of the members of this 
house, are, or have been, selectmen in their several towns; and 
will they tamely submit to such an aspersicm of their character? 
This doctrine, which admits a man to a seat in this honse, 
without the legal and constitutional evidence of his election, is 
not whig doctrine. The law, made in pursuance of the consti'> 
tution, requires the selectmen's certificate to entitle a member 
to his seat, until he can establish his title by other legal means ; 
and, until these means are used, the seat of a member unprovi- 
ded with the certificate is necessarily void. I hope gentlemen 
will stand by the constitution and the laws; there is a party in 
this house, which I am sure, will support the constitution ; and^ 
to that party, I address myself. 

It was said by the gentleman from Pepperell, that this rule, 
if established, would prevent his f'riend from Charlestown (Mr. 
Thomas) from taking his seat in this house until he had prov- 
ed his right, although he was electied by a majority of more 
than four hundred, provided the selectmen of his town should re- 
fuse to give him a certificate of his election. This is precisely 
the doctrine. If the gentleman from Charlestown, with his four 
hundred majority, has not brought us, and cannot bring us, a 
tegal certificate that he is a member, — ^some paper showing at 
least prima facile evidence of his title to a seat, — he has no 
light to a seat here and no right to a vote. He tsmnot be per- 
mitted to exercise any of the functions of a member, until we 
have had time to look into the matter, and until he has proved 
to us, who have such prirma facie evid^ace^ that he is entitled 
to these rights of membership. 
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Look at your lists of voters, and see what is the ciise, in re-^ 
gard to persons claiming the right to vote in youir different 
towns. If their names are not on the voting Hsta, although 
they may be well known as legal voters, the prima facie evi- 
dence of their right is wanting to the selectmen or inspectors, 
and they cannot be allowed to vote. I remember a case which 
happened, many years ago, iii a meeting of one of the wards 
of this city, of which I was the clerk. A gentleman, who was 
well known to all the ward oflScers, as a resident of the ward,— 
a rich and influential citizen, — who had been a voter for forty 
years or more, — and who was at that time a member of the 
Senate of the United States, came up to the polls to vote. His 
name was not on the list, and he was told that he could not 
vote. He answered, that he had a right to vote ; that he had 
voted in the city for over forty years ; and that he would vote. 
We replied; Sir, your name is not on the list. Said he, if it is 
not oh the list,— that is the fault of the officers, — not my fault, — ^ 
and I claim my right. The warden told him, that he could not 
help that, — his redress must be sought in another quarter, — and 
he (the warden) should not receive his vote. The gentleman 
was obliged to go away, and the law sustained the warden in 
his decision. As the ward officers, on the occasion alluded to, 
said to that gentleman, Mr. Clerk, so F say now to the gentle- 
man from Whateley, — go back to your selectmen, and settle the 
question with them. 

Ijet us look at the case before us, as it actually is. It is con- 
ceded that the gentleman from Whateley has voted; it is ap- 
parent that his vote may now be the means of electing a 
speaker, and of securing vnrtous other important points in the 
organiasation of the house ; and we wish to put the question to 
him, **did you vote at the last ballot?" If he did so vote, — 
and shall continue to vote,— he tnay effect the election of the 
member from Charlestown, as speaker. We take the ground, 
and this is our whole ground, that such a vote is illegal and 
unconstitutional, and that an election of speaker under such 
circumstances would also be illegal and imconstitutional. This 
is the doctrine which we maintain ; and we intend to ascertain 
the fact, in regard to the voting of the gentleman from Whate- 
ley, in order that it may be known to the people. We do not 
mean to give up this matter upon any consideration; the 
ground we stand upon is constitutional ground ; and we shall 
neither submit to yield it, iwr shall we be driven from it, by 
any pretence of peace, or by any quibble of the other party. 

Mr. BROOKS, after continuing his remarks for some time 
longer, in ehicidattofi of the subject before the house, conclud- 
ed by saying, that if his party were driven from the ground 
they had tak«n, they should maJro their appeal to the people of 
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the commonwealth, and let the facts go forth to the world with 
their names. They were not ashamed of their position, if 
their opponents were of theirs, and they meant to show, that 
they, at least, were true to their own pledges, and to the oaths 
they had taken to support and submit to the constitution and 
laws. 

Mr. TARBELL, of Pepperell, rose to reply to the speech of 
the gentleman from Boston (Mr. Brooks), so far as it concern- 
ed him : as for the ridicule attempted to be thrown upon his 
friend from Seekonk, that gentleman was quite able and al- 
ways ready to defend himself Although not much in the 
habit of attempting to amuse the house, he could not help ob- 
serving, that the gentleman from Boston had had the ingenui- 
ty, notwithstanding the almost numberless names by which 
the Whig party had been already known, at one time or 
another, to invent and give a new name to it: — not satisfied 
with the name of ''coon," he had put a tail to it, and called it 
the coo/i-stitutional party. 

Mr. TARBELL maintained that the constitution said nothing 
about certificates, which were merely prescribed by a directory 
act of the legislature ; and he stated, at length, the case of the 
town of Paxton, in 1786, (Contested Elections, p. 18). In that 
case, the return was nothing more than a certificate signed by 
a constable, which stated, that on receiving and counting the 
votes for representative, the presiding selectman declared, that 
the town had made choice of Hezekiah Ward, whom, being 
present, he then and there notified ot his election. But the 
selectmen remonstrated against the right of Ward to his seat, 
on . the ground, that at an adjourned meeting held on the same 
day, at which a larger number of voters were present, than 
were present at the election of Mr. Ward, it was voted to re- 
consider the vote to send a representative. In consequence of 
the proceedings at this last meeting, the selectmen refused to 
give Ward a certificate of his election, but notwithstanding 
this refusal he took his seat, with no other credentials than 
the certificate of the constable, and the house confirmed him 
in his seat. The want of a certificate of the selectmen^ there- 
fore, had been decided to prove nothing, when other evidence 
existed. 

The objection to the right of the member from Whateley 
came altogether too late. The gentlemen on the other side, 
who knew all the facts in the case, should have raised the 
question before he was qualified, and by that act had become: 
prima f€tcie a legal member. The committee appointed to col- 
lect and examine the certificates ought to have reported who 
were certified members, and to have raised objections to others, 
if any, who had offered themselves to be qualified. Knowing 
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the facts, however, they had allowed Mr. Nash to be sworn, and 
to vote in the election of the clerk, the recording oflBcer of the 
house; but, now, when it was supposed that his vote would 
count against them, in the election of speaker, the gentleman 
from Boston and his friends had brought forward this objec- 
tion. By allowing Mr. Nash to be qualified, they had virtual- 
ly supplied him with prima fade evidence of membership, and 
had thus put him upon the same footing with the member from 
Chelsea ; and if either of these cases were to be now investi- 
gated, both of them should be. 

In regard to the facts of the Whateley election, there was 
one which had not been mentioned, namely, that the votes, 
which were set aside upon the supposition ♦that they were 
thrown by mistake, were for ^'Horace W. Taft, of Sunder- 
land," and Charles Williams, of Deerfield,'' for register of 
deeds; and, therefore, never could have been -intended as votes 
for a representative from Whateley ; inasmuch as an inhabit- 
ant of one town is not eligible as a representative from anoth- 
er. On the same day, on which the election of representative 
took place in Whateley, there was an election of register of 
deeds for the county of Franklin, and hence the obvious cause 
of the miiStake. It had always been the custom to reject votes 
for persons who could not, by the constitution, be candidates 
for the office in question; and such votes were nothing but so 
much waste paper. In some towns, only one ballot box was 
used for the reception of votes for all the different officers to be 
voted for, and, in these cases, at the close of the polls, the se- 
lectmen sorted the votes, and the number for any particular 
officer was not determined by the number of ballots in the box, 
but by the number of ballots containing a specification on them 
that they were intended for that officer. 

Suppose, said Mr. TARBELL, I call upon the member from 
Chelsea, to show by what authority he appears in his seat ; he 
produces a paper purporting to be signed by certain selectmen, 
and I produce an attested copy of a record, signed by the town 
clerk, declaring that there was no election. Surely, this is a 
stronger reason for objecting to his vote, than any which is or 
can be urged against the right of the member from Whateley. 
The party with which I act would have moved in the Chelsea 
matter, if it had not been for their desire to avoid confusion in 
the organization of the house. They were willing that the 
member from Whateley should be paired off with the member 
from Chelsea. But it was the determination of the other party 
to keep in a man who had been fraudulently imposed upon the 
house, and to thrust out a man who was rightfully present, but 
whose right was not backed up by a fabricated certificate. 

Mr. GRAY, of BostoUy had not intended to trouble the house 
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with a sp^edi on this quesUoti, as he tfiouc;hl the vhole merits 
of it had already been sufficiently discuissed ; and be should not 
have said any thing upon it, but for the excitement which it 
had created. He was glad that the discussion had been con^ 
ducted with the good temper and courtesy, to which allusioa 
had been made by his colleague, and he did not complain, that 
it had also been accompani^ by some degree of excitement. 
He should have been sorry, indeed, to see such a subject regar* 
ded with indifference. When the question was, whether the 
laws should govern their proceedings, indifference would be a 
most alarming sign. The excitement of the house was that of 
deep and heartfelt conviction, and it would be both surprising 
and unfortunate^ now that the subject, which had been opening 
upon them by degrees through the whole debate, was clearly 
set forth, if any member could be indifferent either as to its con- 
sideration or its result. There had been no more important 
subject before the house, since the establishment of the consti* 
tution ; and a little prolixity in the discussion of it was of no 
consequence, compared to allowing such a question to be push* 
ed aside or erroneously decided. 

The gentleman from Pepperell told us^ that we had missed 
the proper time for bringing up this investigation; that we 
ought to have made our objections to the gentleman from 
Whateley, before we allowed him to vote for clerk ; and that 
having allowed him to vote in the election of that officer, We 
ought now to allow him to vote for speaker. How was this? 
When the committee was appointed to collect the certificates, 
its duty, according to usage^ and under the order of the house, 
was merely to ascertain whether a constitutional quorum of 
members was present. Was that a time, to examine all the 
certificates, in order to determine who had been elected? The 
hou3e was not then in a condition to enter upon such an exami- 
nation ; it had not been constituted a house ; the essential quali*^ 
fieation of the oath, binding each to act, as a member of the 
house, was wanting. The only object of the measure was to 
ascertain, courteously and quietly, whether there was a quorum 
present, to whom the governor inight adminis4;er that oath. 
This, then, was clearly no time to ascertain that there was a 
person on the floor of the house without a certificate. But, 
suppose that fact had been known, how could it be known that 
he was going to take the oaths 7 How could any one ob- 
ject in advance 7 And when they aU rose together, to take the. 
eaths, how could any one then request the governor to prevent 
a particular person from being qualified? or how could the 
house, then wholly imorganized, and not themselves quahfied 
by the necessary oaths, proceed to decide, as an unorganized 
body, upon, that or any other question ? 
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This argument of the geittlemati from Pcpperell^ liowever, 
was somewhat inconsistent with another position which that 
gentleman had taken. Yesterday, he had arc;nedj that it was 
too soon to question a member's title; the investigation should 
be deferred until after the organization of the house. To day, 
he tells us, that it is too late^; the objection should > have been 
brought forward before the oaihs of office were taken. The 
gentleman would fain make it out, that the action on this sub- 
ject was both too soon and too late ! There might, undoubted- 
ly, be some one moment, when, to the gentleman from Pepper- 
ell and his party, the action of the housie on this subject would 
be both too soon and too late ; and that was the very moment, 
which had been selected ; for, in his opinion^ that moment was 
exactly the proper one to make the objection and to go into the 
investigation. Suppose the question had been opened, in the in- 
cipient stages of the organization, and a long debate had ensu- 
ed, and then it should have appeared, from the election of one 
or the other of the candidates for speaker by a majority of sev- 
eral votes, that the decision of the question was after all imma- 
terial, would not every one admit, that the time so spent had 
been wasted ? The party to which he belonged did not raise 
questions unnecessarily; they had gone on until it appeared 
that* an unauthorized vote was depriving a majority of the 
house of its rights ; then, they had raised the question and call- 
ed for its investigation. If he had known yesterday, before 
proceeding to the ballot for speaker, as much of this question 
as he knew today, he, for one, should then have said, agitate it 
at once. The debate had opened the whole case; the other 
party had given us credit for knowing more of it, yesterday, 
than we did ; and now having opened our eyes, they ought not 
to complain if we insist upon settling it in a constitutional 
manner. 

The question was, whether a person, without a tittle of legal 
right to do so, should be permitted to vote as a member of the- 
house. Gentlemen, who contended that he should, had found 
themselves obliged to go at once to the constitution, and to dis- 
card the authority of the laws. But the constitution itself 
authorized and supported the laws ; and, unless the statute were 
repugnant to the constitution, which had not been pretended, it 
was equally binding upon the house as the constitution itself. 
It was useless to attempt to confound the Whateley case with 
that of the member from Chelsea. The gentleman from Whate- 
ley had not the necessary and legal certificate. The gentleman 
from Chelsea had such a certificate; and that certificate was 
signed by selectmen, a majority of whom would have been op- 
posed to the member, if they could have allowed a mere party 
bias to govern their action. 
6 
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Mr. GRAY concluded by saying, that be had so much regard 
for a joke, that he had a good deal of charity for what was in- 
tended as such ; and, therefore, he would not complain of the 
endeavors of the gentleman from Pepperell to affix a new name 
to a party, which was already provided with a very good one, 
with which it was entirely satisfied. The whigs did not pre- 
tend to be the only constitutional party, but they would be such, 
in fact, if gentlemen on the other side, from party , feelings, 
should proceed to overthrow" the laws. 

Mr. WHITMARSH, of Seekonk, said that he rose under 
some embarrassment, to reply to the renaarks of the gentlemen 
on the other side, who had misrepresented his language through- 
out } and who had attacked him, yesterday and today, from the 
east and the west, from the north and the south, until there was 
very little of the ** odour of nationality" left about him- He 
denied, in strong terms, that he meant any thing, yesterday, by 
his accidental expression, of ** the knife to the hilt,'' more than 
that he was willing to go into the investigation to its extremest 
bounds ; he spoke warmly, indeed, and he felt warmly, because 
he thought that the gentlemen of the other party were disposed 
to commit an act of great injustice; but, warmly as he spoke, 
he did not speak with one half the warmth he felt ; he had at- 
tempted to speak as mildly as possible, — but, like the zej^hyr 
compared to the hurricane, — his words had been meek and un- 
assuming compared to the indignation he felt within. 

If this had been the first time that his words had been mis- 
represented, he should have been crushed like a moth, but he 
was used to such treatment. He had not been guilty of mani- 
festing a willingness to disregard the constitution; and he was 
glad to see the gentlemen from Boston coming to the rescue of 
the constitution — the ^' bleeding constitution," — as it had been 
called by a distinguished gentleman out of the house. He had 
not intended, as gentlemen seemed disposed to think he had, to 
say that the law was of no consequence, but only that when a 
law conflicted with the constitution, it was nugatory and void. 
He had not intended to say, that a-certificate was a mere piece 
of paper; he had said, that a certificate, like that of t le mem- 
ber from Chelsea, which was not founded upon and supported 
by a record, was a mere piece of paper. What he wished to 
get at was the popular will ; and what was the voice of the 
people in the Whateley case ? Why, the gentleman from 
Whateley had received 118 votes, and his rival 117; — an in- 
habitant of Sunderland 1,^ and an inhabitant of Deerfield 1. 
These two latter gentlemen were constitutionally inelligible, 
and, more than that, had been voted for, respectively, for regis- 
ter of deeds. The votes thrown for them were mere nullities, 
and had been so considered by the selectmen, until it was found 
that by rejecting them a democrat would be elected. 
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The gentlemaQ from Raxbury (Mr. Walley) had said, that 
Mr. Justus While, of Whateley, the opposing candidate, had 
conae to the house, but had declined to take his seat, because 
his conscience would not allow him to do so. Why had not his 
conscience kept him at home ? Did he come from home with- 
out it? Did he come to Boston to get his conscience enlight- 
ened in regard to political principle 'I It was the last place to 
come to for such a purpose,— a place where ge7itlem€n (so they 
were called), wearing the best of broadcloth, had attacked five 
and twenty defenceless females, and had turned them out of 
doors, because they did not like their principles. This was in 
the whig city of Boston, and it would take many a long sab- 
bath day's journey, before a similar instance could be found in 
the other pa^rty. Did Mr. Justus White go to the gentleman 
from RoxbUry for political advice ? He had better ask that 
gentleman for any other kind of advice, and he would get it of 
a better quality; he might safely take his opinion with regard to 
any thing but politics. 

Mr. PARK,, of Boston, replied. He was pained at the vin- 
dictive attack upon the motives ^t)d the .conscience of Mr. 
White, which had been made by the member from Seekonk; 
and surprised that that gentleman should have made such an 
attack upon one who was not in a situation to answer him. 
Like the gentleman assuming to be the member from Whate- 
ley, Mr. White was here to prosecute his clainai but he had not 
taken a seat ; he was not upon the floor of the house. He had 
done perfectly right to bring evidence ta establish his right to a 
seat, atid he had acted conscientiously and uprightly in waiting 
until his title was (established and admitted before, undertak- 
ing to, assume it; and, yet, his conscience, his regard for the 
decencies and proprieties of life, had been made the object of 
an attack, which, had he been a member of the house, and not 
a mere unprotected citizen^ would have drawn forth indignant 
cries of order from all parts of the hall. The member from 
Seekonk had said, that Mr. White was obliged to come to Bos- 
ton, before his conscience could be awakened ; and that it was 
only in this city, that he could be madfr^^ sensible, that it was 
wrong to take a seat in the house without; having a certificate. 
How long was it, he said, since the city of Boston had become 
so good a nursery of morals'? It must have been an event of 
recent occurrence, for it was but a few years ago, that a meet- 
ing of twenty or thirty ladies, assembled there to express their 
opinions on an interesting subject^ as they had a constitutional 
right to do, were mobbed and dispersed, and their property de- 
stroyed, by a crowd of gentlemen, habited in the "b^st of broad- 
cloth.'' This sneer of the member from Seekonk, (Mr. PARK 
said,) at the abolition riot in Boston, had a; sort of ad captan- 
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dum reference, to some three or four votes on the floor of the 
house, and was intended to have ah inflaence upon those votes. 
But, when these gentlemen in the ** best of broadcldth" chose to 
mob the abolitionist ladies, where was the city government 1 
The disturbance happened under the administration of the Hon. 
Theodore Lyman, one of the best mayors who ever governed 
the city ; and it was the whig mayor and the whig: government 
of Boston, that protected those ladies and their associates 
against the violence of the mob. He (Mr. PARK) knew this 
fact ; he was a member of the city government at that time, 
and stood by the side of Mr. Lyman : he was an eyewitness ; 
and he was himself a sufferer, for, in endeavoring to protect a 
person assailed, he was seized and dragged along the streets as 
an abolitionist. The member had also spoken of its taking 
many a sabbath day's journey before a like case could be found 
on the other side. He (Mr. PARK) did not know now many 
such days' travel it would require to reach Washington, — ^but 
he thought not many, — and there might be found a venerable 
and highly distinguished whig representative from Massachu- 
setts, standing up and contending for the rights of these very 
people to a hearing, but met and put down by the gag resolu- 
tions of the Athertons and others of the party to which the 
member from Seekonk belonged. 

In regard to the question before the house, Mr. PARK said, 
ho hoped it would be put on high constitutional ground; 
and, looking at it from that point of View, it was perfectly clear, 
that the gentleman from Whateley had no right to a seat. The 
gentleman from Pepperell contended, that he had not taken his 
objection at the proper time. But he had spoken as soon 
as the oaths had been administered ; ^nd he had not waited for 
the tie vote, as some of the gentlemen had said they had done. 
The gentleman from Pepperell, having been forced vittually to 
admit, that the gentleman from Whateley had no certificate, 
had argued that the record was the main thing; He (Mr. 
PARK) had then shown, that the record gave that person no 
title, but, on the contrary, proved that he had none. The gien- 
tleman from Pepperell and his friend from Seekonk had thai 
changed their ground anew, and urged that the facts were ev- 
ery thing. But the facts were no better for their side of the 
question. The facts were, that besides the 118 and 117 votes, 
there were two others which prevented a choice ; and it was 
immaterial, that these votes were for ineligible persons. This 
had been decided by the house, in 1829, in the Attleborough 
case, in which votes were thrown for several ladies ; and the 
question was, whether these votes, which alone prevented a 
choice, having been given for ineligible persons, were to be 
taken into the account. The conmiitlee <m eiectibns reported 
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that they should be ; that there could be no electioti not founded 
upon a majority of all the votes cast by legal voters. The re- 
port was recommitted, but the committee again made the same 
report, and it was accepted by the house. Here was the law 
applicable to the facts of the Whatcley case, and, upon this 
law and these facts, the gentleman from Whateley was clearly 
shown to have no right to his^ seat. What position would gen- 
tlemen next take? There was a question which he particu- 
larly desired to ask the gentleman from Charlestown, whom he 
saw preparing to address the house — 

Mr. THOMAS, of Charlestoion, inquired upon what author- 
ity the gentleman from Boston said that : — he Jiad ho such in- 
tention. 

Mr. PARK resumed. The member from Charlestown was 
not bound to answer his question unless he chose. That gen- 
tleman had stated yesterday, that he held in his hand (he was 
careful not to read it) an attested copy of the record of the 
town of Whateley, by which it appeared, that Thomas Nash, 
Jr., was elected ; and if it had not happened, that he himself 
had produced an attested copy of the same record, which stated 
" that there was no choice," and that the town had " voted not 
to send," who would not have supposed, from the statement 
made by the member from Charlestown, that Mr. Na^ was 
clearly entitled by <hat record to a seat in the house ? He asked 
that member whether his copy of the record was like the copy 
which he (Mr. PARK) had produced? If it was not,^ — why 
had not the member contradicted him, and offered the other 
copy to show that his statement of the contents of the record 
was incorrect? If it was,-— why had he stated to the houscj 
that it proved that Thomas Nash^ Jr., was elected ? He longed 
to hear the reply of the gentleman from Charlestown to this 
question ; and, upon that reply he wished gentleman to decide 
how they should vote, when they came again to ballot for 
speaker. 

Mr. ALLEN, of Northfield, said, that the constitutional hor- 
ror, which some gentlemen had evinced, of the proceeding!? of 
the house in regard to the vote of the member from Whateley, 
had not been excited until the third ballot for speaker, when 
they came to the tie vote. Why had not the same emotion 
been excited by the vote of the member from Chelsea ? He 
hoped he should hear gentlemen speak upon that question. He 
had heretofore siipposed that the gentleman from Boston (Mr. 
Parky was any thing but an abolitionist, from the manner in 
which he used to handle a late member from Nantucket (Mr. 
George Bradburu) who was a distinguished ornament of that 
party ;. but he was delighted to be set right upon that subject, 
and was glad to hear that he (Mr. Park) had resisted the ^^gen- 
tlemen" of Boston, when they mobbed the ladies. The city 
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aoternmeat, howerer, so highly spoken of by that gentleman, 
had torn down the abolition sign, at the time alluded to, and 
had put Mr. Garrison in jail for protection! What, had it come 
to this !— chat a free citizen of Massachusetts had to be put in 
prison to protect him from a mob ! k 

Mr. ALLEN recapitulated the facts in the Whateley case, and 
added, that the two persons referred to yesterday by the gentle- 
man from Roxbury (Mr. Walley) had no right to rote for rep- 
resentative. The selectmen of Whateley never would hare 
refused a lawful whig vote, though they did not feel exactly 
willing to let a whig vote twice, when the democrats were at 
hand to witness their proceedings. The check list showed, 
that they had voted as often as they had a right to do ; and the 
affidavit of the clerk, in which it was averred that these checks 
were erroneous, was not subscribed by him. 

Mr. HOLBROOK, of Boston, said, that after the bursts of 
eloquence, which he had heard on subjects foreign to the ques^ 
tion before the house, and which w^uld probably have made 
Demosthenes ^nd Cicero hide their heads if they had been 
present) he trusted the house would soon be brought back to 
the real question ; and that like those visiters to the mammoth 
cave-who had lost their torches and were guided to the light of 
day at the entrance, by a sound like that of an Eojian harp, he 
hoped the sound of an Eolian harp would soon be heard in this 
hall, to guide the members out of the difficulties in which they 
were now involved. The certificate was the only true evidence 
to show a member's right at the outset. A member without a 
certificate was in the situation of a minister to a foreign court 
without his credentials,^-or of one who should go to a bank for 
money without a check from the person in whose name he was 
to draw it, — or of an American seaman, previous to the last 
war with Britain, without his protection. In those times, to 
which be had alluded, when the commanders of British cruis- 
ers were in the habit of impressing American seamen, those 
officers paid no regard to any other kind of evidence,^ than the 
certificate of protection, no matter how complete and positive it 
might be. To vote without a certificate was in fact to rob 
those who had certificates of their right to choose a speaker. 
He had a right to ask such a man, why he presumed to occupy 
a seat, and to resist his voting without going into any other 
evidence. He thought the house was: delaying the question 
altogether too long. ^ 

Mr. PRINCE, of Essex, thought they should look to the spirit 
of the law, rather than to the letter. The spirit of the law 
would let in the gentleman from Whateley and shut out the 
gentleman from Chelsea. 

Mr. ADAMS, of Boston, said that the discussion had tak&i 
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a very wide range, ^nd he dhoiild like to hear the order which 
was the subject of it read once more. 
The CLERK read the order, 

Mr. ADAMS resumed. The order was the simplest matter 
in the world. It did not propose to exclude the gentleman from 
Whateley from any right. It .wa,s merely an inquiry as to 
whether he had voted. ^ Why should not that inquiry be an- 
swered. Gentlemen ha^d made an elaborate effort to conceal 
the real question, and to cover it up with a confused mass of 
other matter, with which it had no connection. The question 
was a very simple one, and the constitution and the laws, which 
were before every member, would enable them to decide it. 
Every member was entitled .to ask every other member if he 
had a right to vote. The law, which had been passed to carry 
out an organic principle of the constitution, had provided a par- 
ticular mode of ascertaining the existence of this right. If 
they were not to take their rights from the law, what right had 
one man more than another to sit in the house? There must 
be law, or the house could not exist. If gentlemen were going 
to ride over the constitution, and to make laws for themselves, 
on every emergency,— ^what would that be but to establish 
mob law at oncel There was a tribunal, whose province it 
was to construe the laws, and, until that tribunal had pronoun- 
ced them unconstitutional, the house was bound to sustain 
them. The law required a certitipate, as the evidence of a 
right to vote, in the first instance, and .until he had an opportu- 
nity to prove his right in another manner. The gentleman 
from Whateley had not that evidence. Other gentlemen might 
say he had a right to vote, but he did not wish to base his con- 
duct, under oath, upon any other member's bare word, or upon 
any other member's construction of the constitution. The 
member. from Chelsea had the same evidence, which the other 
'^ members had, and gentlemen, who talked so much ^bout the 
popular voice, should beware of threatening, at the same time, 
to turn out a member who had a clear majority of the legal 
votes of his town to sustain him. Gentlemen should take care 
not to dwell too much upon the Chelsea case. There were 
twenty or thirty cases, besides that, which would soon come 
under examination, and he could put at least fifteen other mem- 
bers on the other side of the house fnto a worse predicament 
than that of the member from Chelsea. If gentlenien insisted 
upon allowing Mr. Nash to vote, they should also allow Mr, 
White to vole. Their cases stood on precisely similar ground, 
and neither of them was entitled to vote, until his right had 
been prbved and admitted by the house. 

. Mr. LEONARD, of Westfield, was not prepared to njove the 
previous question, but he hoped the house would see the pro- 
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priety of taking the question on the order at onoe. There waa 
a question behind the one under discussion ; and after the gen* 
tleman from Whateley had answered the inquiry, whether he 
voted, the intention was to ask him for whom he voted. If the 
order should be adopted, and the inquiry contained in it put 
and answ'ered affirmatively,- the whole proceeding would be 
nugatory, unless followed up by the other question. But the 
order was a mere nullity ; the house had no power to compel 
an answer to the question which it proposed ; the gentleman 
from Whateley was de fncto a member, and, as such, entirely 
independent of such a catechising. 

Mr. BOUTWELL, of Qroton\ rose to repel the imputation, 
thiat he had expressed an intention to ride over the constitution 
and .laws. He believed that his views did not conflict with 
either ; certainly not with the constitution ; nor with the laws, 
unless they were repugnant to the constitution, in which case 
they were not binding upon any body; and he deprecated the 
introduction of imputations of this character into the debate. 
The law, as to the certificate of the selectmen, was only direc- 
tory to them, prescribing a duty to be performed; and the man- 
ner of its performance ; but it did not propose to regulate any 
thing in, or prescribe any course of action to, the house of repre- 
sentatives, in relation to the returns of its members. The same 
law, which provided for the certificate, also prescribed that the 
member elected should be notified of his election within three 
days. This notice was often neglected, though quite as essen- 
tial as the certificate. In his own case, he was not legally no- 
tified until within six days of the meeting of the general court, 
being some weeks after his election ; and, this was no doubt 
the case with many other members, in consequence of the neg- 
lect of selectmen. Now, 4;he certificate and the notice were 
directed by the very same section of the statute (Revised Stat- 
utes, ch. 5. <J 8.) If, therefore, a certificate was absolutely ne- 
cessary to give a member a right to take his seat, at the m^- 
ing of the house, the notice, must be^ equally essential ; conse- 
quently, those members, who, like himself, had not been noti- 
fied within the three days, would have no right to their seats ; 
and, thus, by the fault, the mere inadvertence of the selectmen, 
they would.be deprived of their seats, and of their right to vote 
in matters of such prynary importance, as the choice of clerk^ 
speaker, and other officers. In regard to this point, the Paxton 
case, which had been already mentioned, was an authority. 

The motion before the house was one of a very extraordinary 
character. It called upon a sworn member to rise and state 
whether he voted on a particular occasion. What would be 
thought, if an order should be introduced, calling upon the gen- 
tleman from Boston (Mr. Adams) to rise and state, whether he 
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had voted or not ? Were the question put to that gentleman, or 
to any other member, he would answer^ that he had sworn to 
discharge his duties faithfully, and he would not submit to be 
questioned by the house, how he had discharged them, — wheth- 
er by voting, or omitting to vote. And it was for the member 
from Whateley, in the same manner, to act on the defensive, 
and to refuse to answer an inquiry so impertinent and deroga- 
tory to his independence as a representative. The member had 
acted under an obligation of the highest character. The gov- 
ernor had called upon all, who believed themselves entitled to 
a seat in the house, to rise and repeat after him the oaths of 
office ; and the gentleman from Whateley, believing himself so 
entitled, had risen and taken those oaths. Gentlemen were now 
virtually charging him with a violation of them, but that mem- 
ber was under no obligation to criminate himself by answering 
the inquiry proposed to be put to him. The gentleman from 
Roxbury (Mr. Walley) had stated, that he had the affidavits of 
two persons, who had offered to vote for Mr. White, but whose 
votes were improperly rejected by the selectmen. Well, then, 
on the other hand, he (Mr. BOUTWELL) had the certificates 
of two other persons, who had offered votes for Mr. Nash, but 
were prevented from giving them. And, thus, there was an 
even set-off of rejected votes in the election, and nothing was 
proved against the election of Mr. Nash by the affidavits. 

Mr. STEVENSON, of Boston, called upon the gentleman 
from Groton, to correct a mistake which he had inadvertently 
made. That gentleman, when he alluded to the virtual charge 
of perjury, which, he said, had been brought against the mem- 
ber from Whateley, had argued that it was wrong to complain 
of him for taking the oath, when his claim was unsupported by 
evidence, because the governor had called on all *' who believed 
themselves members'' to rise and take the oaths. But the gen- 
tleman had misstated (no doubt by mistake) this important 
part of the governor's request. The governor had not request- 
ed those *' who believed themselves elected" — but " those who 
had the testimonials required by the constitution and laws as 
evidence of their election," — to rise and take the oaths. He 
knew that the gentleman had misstated this matter unintention- 
ally; but he thought it his duty to remind him and the house 
of the mistake. How could the gentleman from Whateley, 
who had no such testimonial, venture to take the oaths under 
this call ? It would, no doubt, appear, when the matter came 
to be investigated, before a committee, that White was as much 
entitled to this seat as Nash ; and, however much gentlemen 
might argue about the danger of trusting to certificates, this 
very case showed that there was a necessity for such evidence 
in the outset. 

6 
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Mr. STEVENSON concluded by moving, that, when the 
question should be taken on the order submitted by Mr. Bige- 
low, it should be taken by yeas and nays ; and, that, for the 
purpose of so taking it, the secretary of the commonwealth be 
requested to furnish the house with a list of the gentlemen who 
have taken and subscribed the oaths as members. 

[Where a motion is made for the taking of a question by 
yeas and nays, it is not customary to put fhe question on this 
motion, until the house is apparently ready to take the question. 
In the present instance, the discussion was continued.] 

Mr. SCEVA, of Toivnsend^ said a few words in reply to the 
allusion made by the member from Boston (Mr. Holbrook), to 
the protections demanded by the officers of British cruisers of 
American seamen. He (Mr. SCEVA) belonged to the old de- 
mocratic party, which always protested against the arrogant 
claim of Britain to impress our seamen, unless they were pro- 
vided with these certificates of protection ; and it was the 
same democratic party that were now protesting, in this house, 
against the arrogant pretensions of the other party (perhaps 
he should not be far out of the way if he called it the British 
party) to exclude a member from his seat, unless he happened 
to be provided with a certificate of his election. Mr. SUEVA 
added, that it was no time, now, to be talking about abolition ; 
that was a question which was yet to come up in the house, 
and on which there was to be a great deal of talking. When 
that time came, he should be ready to show on which side he 
was, and to express his opinion fearlessly. 

Mr. ANDREW, of Salem, called upon the learned Pundits, 
who had displayed so much erudition, in talking round the 
question at issue, to come up to it directly, and answer it cate- 
gorically. He wanted them to stand up to the rack, salt or no 
salt. The question was, whether the mere fact of standing up 
and swearing could constitute an individual, who happened to 
be in the house, when the governor administered the oaths, a 
memher prima facie, and give him a right to stay and vote 
upon every question, until the committee on elections had de- 
cided that he had no right to do so. If so, it was unnecessary 
to take the trouble to make nominations of representatives ; it 
was unnecessary for gentlemen to spend a moment in inquir- 
ing after the health of voters' wives and children, and in 
asking whether the measles were prevalent or not , in short, 
any person might come in and be a member, when and as 
long as he pleased, without any troublesome preliminary what- 
ever. 

Mr. TARBELL, of Pepperell, said, that the opposite party 
were driven to the course they were pursuing by the urgency 
of the case — the extraordinary state of the parties in the 
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h5us©— an exigency which could only be met by the sovereign 
qualities of a certificate. The merits of his case had no vir- 
tue in qualifying a member to vote for speaker ; but a certifi- 
cate, whether fraudulent or not, was suflicient for the exigen- 
cy. If the selectmen of a town entitled to but one representa- 
tive, Littleton^ for example, should give certificates to ten 
members, the fact could not be inquired into, until the exigen- 
cy of electing a speaker had been got over, by means of the 
votes of these ten members. That was the length and breadth 
of the argument that the certificates were conclusive. It was 
openly proposed to get over the existing ekigency by admitting 
the vote of the unlawfully accredited member from Chelsea. 

Mr. BROOKS, of Boston^ replied, that the gentleman from 
Pepperell, as a lawyer, very well knew that fraud vitiated 
everything. A forged certificate was no certificate. 

Mr. TARBELL asked how the fraud was to be detected, 
without an investigation? 

Mr. MOODY, of Harwich^ addressed the house at some 
length, and in the course of his remarks said, that the town of 
Littleton was not entitled to ten members, and if it should at- 
tempt tb send in that number by means of a certificate, such a 
certificate would carry its own refutation on its face. If gen- 
tlemen were not satisfied with the law, they might repeal it, 
but while it remained in force, they could not break it. They 
might undertake to set up fact against law. So could the ban- 
dit on the highway. He could say, that the fact was, that he 
needed bread, and that the Ixiw would not give it to him ; and 
he might set aside the troublesome law, with as much proprie- 
ty, as gentlemen had undertaken to set it aside in the present 
case. The gentleman from Seekonk had made use of the ex- 
pression of ^*the knife to the hilt," in the course of the debate, 
but he did not think that gentleman meant literally what he 
had said; it was the mere outpouring of a fervid imagination ; 
it was his belief, that the member was very hungry at the time, 
and was thinking of his dinner, and of the way he would 
plunge his knife into the roast beef. 

Mr. ROWLAND, of Dartmouth^ said, that as it was nearly 
three o'clock, and he was accustomed to dine long before that 
hour, (which was also the case, he had no doubt, with a great 
majority of the members) he thought it was time for the debate 
to be brought to a close. 

Mr. WHITMARSH, of Seekonk, said he did not wish to set 
aside the law. Did the gentleman from Harwich mean to ap- 
ply the term banditti to any persons who were members of the 
house ? 

Mr. MOODY answered, that he used the word merely by 
way of illustration : not by any means intending to apply it to 
any one. 
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Mr. ALLEN, of Northfidd, said, that some years ago, the 
town of Boston sent a number of members to the house suffi- 
cient to change the balance of power. Those members came 
with their certificates, took their seats, and, in spite of a 
strong remonstrance which was sent after them, continued to 
vote as members until the end of the session, when the com- 
mittee on elections reported that they were not entitled to their 
seats, and this report was accepted. 

The CLERK inquired if the house was ready for the ques- 
tion ; and, no one rising to speak, the question was stated on 
the motion of Mr. Tarbell, of Pepperell, to lay on the table 
the order submitted by Mr. Bigelow, of Boston, together with 
the question of order raised thereon, by Mr. Allen, of Nprth- 
field ; and, the question being taken in the usual way, by hand 
vote, it was declared to be decided in ^he negative. This de- 
cision was doubted ; and the members, first thoso in favor of 
the motion, and afterwards those against it, were called upon 
to rise, stand uncovered, and be counted. The members in 
the affirmative having risen accordingly, and been counted by 
the monitors — 

Mr. GREEN, of Cambridge^ acting as the monitor of the 
first division ol the house, before returning the vote in that di- 
vision, inquired whether the gentleman from Whateley was to 
be counted ? 

The CLERK said that was a question for the house, and 
not for him to decide. 

Mr. GREEN then returned his division — "thirty-three in ^ 
the affirmative, if the gentleman from Whateley be counted, 
thirty-two, if not." 
Before the other divisions of the house were returned 
Mr. PARK, of Boston^ read from Jefferson's Manual the rule, 
which forbids a member to vote on any question, in which his 
private interest is concerned. 

The other divisions of the house were then returned, and the 
CLERK was about to declare the result, when 

Mr. ALLEN, of Northjield^ moved that a member, who was 
sick in the lobby, might be brought in and allowed to vote, if 
he desired. This motion, he presumed, was in order, before 
the vote was declared ; and 

Mr. WIGGIN, of Boston, rose and stated the vote to be 173 
in the affirmative, including the vote of Mr. Nash, 172 without 
that vote, and 172 in the negative. If the vote of Mr. Nash 
were not counted, there would be a tie, and consequently the 
motion would not prevail. 

The motion of Mr. Allen, not being made in order, and being 
besides unnecessary, as the member in question had a right to 
come in and be counted and returned by the monitor of his 
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dirision, at any time before the rote was declared, wad not 
{Stated to the house. 

Mr. WHITMARSH, of Seekonk, inquired if the vote had 
been declared. 

The CLERK answered, that a gentleman from Boston, (Mr. 
Wiggin,) had stated the result from his own memoranda, but 
the vote had not been declared. 

Mr. WALLEY, of Roxbury, rose to submit a motion, but 
gave way at the request of 

The CLERK, who proceeded to announce the result of the 
return of the house as follows : The gentleman, acting as the 
monitor of the first division, had made his return of the affirm- 
ative vote in that division in such a manner as to present the 
question, whether or not the vote of the gentleman from 
"W^hateley should be counted, a question which it was not for 
the clerk but for the house to decide. According to the return 
of the house, there were 173 votes in the affirmative, if the vote 
of the gentleman from Whateley were counted, 172 if it were 
not counted, and 172 votes in the negative. Before the vote 
could be declared, therefore, it would be necessary for the house 
to decide, whether the gentleman from Whateley should be 
counted or not. The question was upon allowing the vote of 
that gentleman. 

Mr. WALLEY, of Roxbury^ said, that the whole question of 
the right of the gentleman from Whateley to vote was now 
presented to the house in a direct and tangible form ; and, for 
the purpose of testing the sense of the house, and enabling each 
member to record his vote upon it, he moved, that the vote of 
the gentleman from Whateley be disallowed, — that the question 
on this motion be taken by yeas and nays, — and, that, for the 
purpose of so takine the same, the Secretary of the Common- 
wealth be requested to prepare and furnish the clerk with a list 
of those gentlemen who have taken and subscribed the oaths as 
members. 

Mr. TARBELL, of PeppereU^ inquired what was the first 
question before the house. 

The CLERK said, that the gentleman from Roxbury had 
moved, that the vote of the gentleman from Whateley be disal- 
lowed, and that the question thereon be taken by yeas and 
nays. The immediate question before the house was upon 
ordering the yeas and nays, (which, there being no special rule 
in force on the subject, would require a major vote,) and, as 
incidental to and included in it, requesting the Secretary to 
prepare and furnish a list of the members. 

Mr. WHITMARSH, of Seekonk, demanded by what right 
the monitor had singled out a particular member, and ques- 
tioned his vote, in the manner that had now been done. It was 
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the dtity ot the monitor to eoont all who TOted, and not to nn^- 
dertake to question the right of any one to vote. The whole 
proceeding was wrong. 

Mr. TARBELL, of Pepperell, opposed the taking of the 
yeas and nays on the ground that it was entirely inexpedient; 
inasmuch as every member would vote as he had already 
voted, and every other member knew how that was. It would 
be a useless expenditure of the public time and money; the list 
would have to be made out, for, of course ^ it was not then pre- 
pared ; and, at this rate, there would be no choice of speaker 
before Saturday night, at least. As to disallowing the vote of 
the member from Whateley, had he not as much right to vote, 
in this case, as any other member 1 The doctrine of the Man- 
ual, as quoted by the gentleman from Boston, was i^ndoubtedly 
the true doctrine; but the present case did not come under that 
rule. What were the personal interests of the member from 
Whateley, in this question, in comparison with the interests of 
the whole commonwealth? Why did the two candidates for 
speaker yesterday vote for themselves? Not because they 
wanted the chair, but because the interests of the people were 
concerned. In the contest for the seat in congress, between 
Mr. Naylor and Mr. IngersoU, the sitting member, Mr. Naylor, 
was allowed to vote. 

Mr. WALLEY, of Roxbury, said he had not intended to de- 
bate the merits of the question moved by him, upon the simple 
motion for the yeas and nays, but as the gentleman from^ Pep- 
perell had seen fit to open the whole subject, he would say, that 
he considered this a most fit and suitable time, to call upon 
every member to record his vote, for the information of his 
constituents, the instruction of posterity, and the benefit of the 
people. It was right and proper to see, whether the gentleman 
from Whateley would record his vote, on so grave a matter as 
that which was now presented, without possessing any creden- 
tials whatever to entitle him to a seat in the house. The case 
mentioned by the gentleman from Pepperell was wholly inap- 
plicable to the present, for Mr. Naylor had the proper creden- 
tials, and had presented them and taken his seat. The two 
questions, therefore, were wholly distinct. It was undeniably 
true, that one who had the fitting prima facie evidence of mem- 
bership ought to vote. Mr. Naylor had this evidence ; the gen- 
tleman from Whateley had not. He hoped the house would 
permit every member there to record his opinion, and to say 
deliberately whether he considered it a safe precedent, to allow 
any man, without a regular certificate of election, who might 
choose'to do so, to vote in the house, upon the strength of a 
copy of the town record, or a bundle oi ex' parte afiidavits. As 
to the list, he trusted that it was prepared ; and, in answer to 
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Uie sneer of the gentleman from Pepperell, he would say, that 
it ought to be ready or getting ready. The motion now before 
the house, to disallow the vote of the gentleman from W hate- 
ley, was an easy way of testing the question, which they had 
so long been endeavoring to get at ; if his friend from Pepperell 
was willing to let the matter be decided by the contingency of 
that gentleman's choosing to.vote^ on this question, provided 
his name should be upon the list, — why, so was he ; and he 
would leave the matter of that vote to be settled between the 
gentleman from Whateley and the people of the Common- 
wealth. 

Mr. SAWYER, of Charlestown, said it was ridiculous to 
raise a new question, about the right of the gentleman from 
Whateley to vote when the yeas and nays were called ; that 
question was already decided, inasmuch as his name would be 
on the list, and his vote must of course be received. 

Mr. PALFREY, of Boston^ remarked, that he had observed 
with extreme astonishment the course which the debate had ta- 
ken. The subject before the house had been forced off upon 
collateral issues ; the friends of the gentleman from Whateley 
had manifested no readiness to meet the question ; but, on the 
contrary, they had shown a disposition to shun it, and an 
eagerness to escape from the important and solemn issue before 
the house. We represented the majority of the people ; we had 
assembled together, as one branch of the legislature ; and, in 
the name of the people, we had chosen a speaker. The friends 
of the gentleman so chosen had taken the correct method to 
show, that a vote operating against him, and preventing him 
from being declared elected, was utterly void ; but, they had 
been met with a motion to lay the matter on the table, and, on 
this motion, one hundred and seventy two members had refus- 
ed either to record their own votes, or to allow the other side 
to record theirs. 

If the constitution and the laws were to be violated, he and 
his friends wanted to know by whom they were to be violated, 
and by whom they would be supported and protected. He 
wanted the name of every member, who, in his (Mr. PAL- 
FREY'S) opinion — though not probably in his own, for he 
would not impugn the honesty of any one, — was now conspir- 
ing against the law and the constitution, and the name of every 
member, who stood by them. If the gentlemen on the other 
side were determined to subvert the laws, let them do it openly, 
at least, and in a manly manner. 

Mr. ANDREW, of Salens, said he did not understand that 
the yeas and nays had been refused. He believed the vote in 
favor of taking them would be nearly unanimous. Was he to 
believe, that gentlemen were afraid to have their names record^ 
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ed, and to inform the people how they voted ? He could not 
think so. He would not suspect, that the yeas and nays would 
be refused from any such motive, but, if they were, then^ 
indeed, would he pray, " God save the commonwealth of Mas- 
sachusetts I" 

Mr. ALLEN, of Northfield, said it was well known to the 
house, that he had never been opposed to taking the yeas and 
nays; on the contrary, he had often contended for them in op- 
position to his friend from Salem; and, if that gentleman now 
expected to find him shifting his ground, he would be mis- 
taken. He had no objection to the yeas and nays ; he would 
vote for them with pleasure ; and, if any one supposed, that 
either he or those with whom he acted were unwilling to pub- 
lish their votes, that man mistook both him and his party. 
They stood where they always had stood, and where they al- 
ways meant to stand. He hoped the motion would prevail. 

Mr. TARBELL, of Pepperell, wished it to be understood, 
that when he expressed himself in opposition to taking the 
yeas and nays, he had done so on account of the unnecessary 
consumption of time which would thereby be occasioned. He 
wished that the reasons, which he then assigned, should go out 
with his opposition, for he shrunk from no responsibility. He 
should vote, when the yeas and nays were taken, as he had 
already vot4d, and so would every one. 

Mr. ADAMS, of Boston, congratulated the gentlemen of the 
other party, that they had been fortunate enough to remember 
their principles, in lime to recover from the false step, which 
they were just about to take. The gentleman from Northfield 
was an old and experienced tactician, and his party were really 
very much to be congratulated, upon being saved by him from 
the great blunder they were upon the point of committing, un- 
der the guidance of the member from Pepperell, in opposing 
the yeas and nays on this most important question, that ever 
came before a Massachusetts House of Representatives. He 
recollected, that when the whigs were in a large majority, their 
magnanimity was strongly appealed to, to allow the yeas and 
nays to be ordered by a one-fourth vote, and the appeal was 
successful. An hour, more or less, was of no consequence in 
settling this important question ; and it was something now to 
hear the gentleman from Pepperell making so great account of 
a little time — half or three-quarters of an hour — in comparison 
with the yeas and nays. He was glad, however, to hear it 
said, by the gentleman from Northfield, that the prospect of a 
change in position with the other party was to make no change 
in their principles. 

The question was then put on the motion for the yeas and 
nays on the question of disallowing the vote of Mr. Nash, and 
was decided in the affirmative. 
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Mr. GRAY, of Boston, moved, and, the motion prevailing, 
it was accordingly 

Ordered, That when the house adjourn, it be adjourned un- 
til ten o'clock tomorrow morning, and that ten o'clock, A. M., 
be the hour of assembling, until otherwise ordered. 

Mr. WHITMARSH, of Seekonk, inquired if the vote about 
to be taken by yeas and nays would govern all subsequent 
proceedings on the same subject. 

The CLERK, in answer, read the motion before the house, 
as reduced to writing, namely : that the vote of Mr. Nash, of 
Whateley, on the question of laying on the table the order sub- 
mitted by Mr. Bigelow, of Boston, be disallowed and rejected 
from the count. On this question, the house had ordered the 
yeas and nays, which would be taken thereon, if the house 
should then be ready for the question, when a list of the mem- 
bers had been procured for the purpose, from the secretary of 
the commonwealth. 

Mr. W ALLEY, oi Roxbury, then moved, and it was accord- 
ingly voted, that a committee be appointed to procure from the 
secretary, a list of the names of those persons who had been 
qualified as members, by taking and subscribing the oaths of 
office. 

The CLERK appointed Messrs, WALLEY, PALFREY 
and ALLEN the committee, who proceeded to the performance 
of the duty assigned them, and shortly afterwards reported, 
that they had communicated the request of the house to the 
secretary, and that the list would be prepared and presented to 
the house in one hour. 

In the meantime, the debate having been brought to a close, 
and the question being postponed, by general consent, until the 
list of members should be received from the secretaii'y, — 

Mr. COLBY, of New Bedford, moved that the sergeant at 
arms be directed to furnish the members and officers of the 
house with such newspapers, printed within the state, as they 
may designate, not exceeding fourteen a week. 

Mr. SCEVA, of Townsend, moved to lay the motion on the 
table, but the house refused. 

Mr. WHITE, of Taunton, moved to amend the motion of 
Mr. Colby, by striking out fourteen and inserting nine. He 
thought it time to economise, and the house should begin with 
itself Nine papers were quite enough. 

Mr. RICHARDSON, of Woburn, said he was sorry to differ 
from any gentleman of his own party, but he thought there 
was something mean and sneaking in thus attempting to cut 
down the usual allowance of newspapers. Every member 
ought, at least, to take the papers of his own party, and one or 
two of those on the other side. 
7 
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Mr. WHITE, with all due deference to the judgment of his 
friend from Woburn, did not conceive that he was either mean 
or sneaking in his ideas on this subject. The papers which he 
took he was willing to pay for out bf his own pocket, and 
others ought to be willing to do the sam6. There were people 
who were in the habit of stopping their papers, while the legis- 
lature was in session, in the expectation that their representa- 
tives would supply them ; but, if those persons wanted papers, 
they ought to pay for them, and not put their hands into the 
empty treasury of the commonwealth, to help themselves there 
to the price. It was the same with members; they ought hot 
to cause more expense than was absolutely necessary. He had 
no doubt, that the gentlemen of the bouse were willing to pay 
for the papers they wanted, without resorting to the state treas- 
ury ; and he was proud to say, that his constituents were amply 
able to pay for their own papers. 

Mr. RICHARDSON said he meant nothing personal or de- 
rogatory by his observations. He believed the gentleman from 
Taunton to be high minded and honorable ; but it would almost 
seem that he had touched him in a sore place; he had intend- 
ed, however, to make no personal remarks. 

Mr. SCEVA, of Totpnsend, said he was as much devoted to 
the interests of his constituents as any member, but he did not 
feel it to be his duty, for that reason, to furnish them with 
newspapers. If, after taking his seat in the house, it was ne- 
cessary for him to go to the newspapers to learn his duty as a 
representative, he thought he had better go home at once; and 
so had all the other members, if they were in the same predic- 
ament. He was as poor as any other member, but he was 
willing to pay for his own papers. 

The amendment moved by Mr. White was then rejected, and 
the order adopted. 

Mr. GRAY, of Boston, moved that to morrow, at eleven 
o'clock, be assigned for taking the yeas and nays on the ques- 
tion of disallowing the vote of the gentleman from Wh^teley ; 
but, after considerable discussion, the motion was rejected. 

Mr. KING, of Danvers, moved, and the motion prevailing, 
as amended on motion of Mr. ALLEN, of Northfield, and sev- 
eral others, it was accordingly 

Ordered, That the clerk be directed to invite those members of 
the house, who are of the clerical profession, to officiate alti&r- 
nately as^chaplains, until a chaplain of the house shall be chosen. 

Mr. NYE, of Falmouth, moved an adjournment, which was 
objected to by Mr. TARBELL, of PeppereU, and Mr. W AL- 
LEY, of Roxbury, and decided in the negative. 

The house having thus determined not to adjourn, but to 
wait for the list, no further proceedings were had until about 
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half past four o'clock, when, the time supposed to be necessary 
for preparing the list of members having expired, — 

Mr. COLBY, of New Bedford^ informed the house, that he^ 
had beq^n to the office of the secretary, to make inquiry con- 
cerning the list, and had ascertained that the preparation of it, 
in a complete and accurate manner, was a work of more labor 
and difficulty than had been anticipsited. He was willing, for 
himself, to hold on until midnight, but it would be an hour 
longer before the list would be. received ; there were several 
aged and infirm members in the house, who were suflfering 
much from the protracted sitting and the difficulty of procur- 
ing refreshments ; and he besought the house, in the name of 
humanity, to consent, under these circumstances, to an adjourn- 
ment, which he moved. 

Mr. TARBELL, of Pepperell, said he should be willing to 
adjourn, provided the house would reconsider the vote by which 
the yeas and nays had been ordered, and would take the ques- 
tion immediately on Mr. Walley's motion, and on all the other 
pending questions, in their order, by a count, in the usual man- 
ner, until they arrived at the order submitted by Mr. Bigelow, 
and then leave that to be taken by yeas and nays tomorrow. 
If the house would accede to this proposition, he would consent 
to an adjournment; otherwise, he would stay until davlight. 

Mr. STEVENSON, of Boston, explained what would be the 
eflFect of acceding to the proposition, which had been so can- 
didly and considerately made by the gentleman from Pepper- 
ell. It would be, to prevent the yeas and riays from being 
taken at all on the principal question ; because, if nothing but 
a count was had, on Mr. Walleyes motion, the vote of the gen- 
tleman from Whateley would not be disallowed; and, then, 
consequently, the vote would be declared in favor -of the mo- 
tion of the member from Pepperell to lay the whol^ subject on 
the table ; and so that gentleman would completely succeed in 
the point for which he had so arduously contended. The 
member was far-sighted,— but he, (Mr. STEVENSON,) could 
see quite as far into this matter, — and, if the result he had just 
stated had not been contemplated by that gentleman, a little 
further. He believed that there was a vast majority in favor 
of taking the yeas and nays, but, if the house wished to ad- 
journ then, — so be it. 

The CLERK suggested, that it was not usual, in any parli- 
amentary assembly, to allow debate on a motion to adjourn. 
If, however, the house were willing it should be debated, it 
was not for him to call in question their right to do so. 

Mr. TARBELL said there could be no doubt, that the rule 
as stated by the clerk was correct, but the house might as well 
discuss the questiou to adjourn as to do nothing. The gentle- 
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man from Boston had just insinuated, that his (Mr. TAR- 
BELL'S) object in the proposition he had made was to prevent 
the yeas and nays from being taken at all, in order to avoid re- 
sponsibility. Now, he appealed to the house to say, whether 
he had. shrunk from responsibility, — whether his conduct had 
even warranted the supposition, that he was disposed to avoid 
it. He would say, that he had never sought to evade any re- 
sponsibility, which justly devolved upon hitii. He reiterated 
bis opinion, that the question on his motion to lay the order on 
the table must be decided before an adjournment took place. 

Mr. STEVENSON rose to reply, and had stated, that the 
plain answer to the gentleman's remarks was, that there had 
been no insinuation of the kind, when he was interrupted by 

Mr. PARK, of Boston^ who rose to a point of order. A mo- 
tion to adjourn was not properly debateable, and, for the pur- 
pose of testing the sense of the house upon the propriety of be- 
ing governed by the usual parliamentary rule, he would call his 
colleague to order. 

Mr. STEVENSON accordingly refrained from proceeding 
with his remarks ; and, the question being taken on the motion 
to adjourn, it was decided in the negative, 163 to 164, — the 
monitor of the first division returning the gentleman from 
Whateley as having voted in the negative. 

Mr. WALLEY, of Roxbvi^y^ said, that this being the state 
of the vole, he would move an adjournment, although he had 
before voted not to adjourn. 

Mr. ALLEN, of Northjield^ moved that two monitors, (one 
from each political party) be appointed for the first division. 

Mr. KING, of Danvers^ suggested the appointment of two 
monitors for^each division. 

Mr. GRAY, of Boston^ hoped the house would consent to 
adjourn. 

Mr. WHITMARSH, of Seekonk, insisted upon the appoint- 
ment of two monitors for the first division, as moved by the 
gentleman from Northfield. 

[As the gentlemen acting in the capacity of monitors had 
merely been requested by the clerk to return the house, when a 
count became necessary, and had not been appointed by the 
house, the clerk supposed it to be equally competent for him to 
request two gentlemen as one to make the returns, and, there- 
fore, did not think it necessary to put the motion of Mr. Allen 
to the house.] 

Mr. PARK, of Boston, inquired, if the gentlemen on the oth- 
er side would compromise by consenting to assign ten o'clock, 
to morrow, for taking the yeas and nays. 

Mr. WALLEY thereupon withdrew his motion for an ad- 
journment, and 
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Mr. PARK moved that tomorrow at teti o'clock be assigned 
for taking the yeas and nays on the question of disallowing 
the vote of the gentleman from Whateley ; and 

The question being taken on this motion, it was decided in 
the affirmative, 176 to 164; — the monitor of the first division 
returning the gentleman from Whateley asliaving voted in the 
negative. 

Several members then moved an adjournment, and, the ques- 
tion being put, the CLERK declared it a vote to adjourn ; but 
the vote being doubted, a count was directed and the gentlemen 
acting as monitors returned the house. 

The members voting in the affirmative having been counted 
and returned, and those in the negative counted, the monitor of 
the first division returned the members voting in th6 negative 
in that division as thirty, — ** including the gentleman from 
Whateley." 

Mr. ALLEN, of Nortkfield, thereupon demanded with great 
warmth, on what authority the monitor of the first division 
persisted in designating the vote of one individual as separate 
from others. He inquired if the gentleman from Cambridge 
had a certificate of his election. 

Mr. GREEN, of Cambridge, said he would make the same 
reply to the gentleman from Northfield, which he should have 
made before to the gentleman from Seekonk, had he not beeii 
prevented, at the time, from obtaining the floor. He conceived 
it to be the duty of the monitor to return the number of mem- 
bers voting. There were often spectators standing in the aisles, 
and in the door ways ; and, surely, no monitor could be requir- 
ed to return them as members voting-. The question, whether 
the gentleman from Whateley had a right to vote, was the very 
question pending before the house ; and it was not one which 
the monitor could take it upon himself to decide. 

Mr. ALLEN was proceeding to reply, when he was interrup- 
ted by 

Mr. PARK, of Bosten, who called him to order. The re- 
maining divisions were then called and the result declared, 180 
in the affirmative, and 153 in the negative; atid. so, at halt 
past five o'clock, P. M. the house 

Adjourned. 



FaroAY, January 6, 1843. 

The house met according to adjournment, at 10 o'clock, A. 
M., and was called to order by the CLERK, who read the jour- 
nal of the proceedings of yesterday. 
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Mr. ALLEN, of Narikfidd, rose for tte purpose of mibmitting 
a motion to correct the journal, and stated, that the monitor ofr 
the second division, as he was inform^, had made a mistake 
in the return of the members voting in that division on the 
(Question of laying on the table the opder submitted by Mr. Big* 
elow, of Boston. Mr. ALLEN was proceeding with bis re^ 
marks, but gave way at the request of 

The CLERK, who informed the house, that, in compliance 
with the order of yesterday, he had invited the Rev. Eu Moo- 
dy, the member from Granhy^ to officiate as chaplain; and 
prayer was then offered by that gentleman. 

Before proceeding with any other business, 

The CLERK stated, that, in accordance with suggestions 
made yesterday by several gentlemen, which seemed to be re- 
ceived with general favor, he had ascertained and written down 
the names of those members, who had thus far acted as tellers, 
and had added to them the names of an equal number of oth- 
ers, whom lie had selected for the purpose, so as of the whole 
to form a list of two tellers^ of different political parties, for 
each division of the house, whom he proposed to appoint as 
tellers, if no objection should be made. No objection being 
made, the CLERK proceeded to read the names, and announced 
those of Messrs. Grebne, of Cambridge, and Thomas, of Charles- 
town, as tellers or monitors of the first division. 

Mr. l^HOMAS, thereupon, rose and desired to be excused 
from serving as monitor, and was excused by the house. Mr. 
Cdshman, of BernardsUm, was named in his place. 

The CLERK was about to proceed with the list, when 

Mr. ALLEN, of Northfield, rose and said, that he was not. 
disposed to find any fault with the monitors appointed by the 
clerk, but he had hoped, when the gentleman from Charlestown 
declined, that the member from Cambridge would have done 
the same, thing. He had yet to learn by What authority that 
monitor undertook to- designate any particular member's vote. 
It wa^ a most extraordinary course, and he must object to amy 
one, who would pursue it. 

Mr. GREEN, of Cmnbridge^ said, that b^ regarded it as his 
duty to act in any capacity, to which he might be called by the 
house. The office of monitor was not one which he had soli- 
cited, but, as the clerk had been pleased to appoint him to it, 
unless the house requested him to resign; he should return the 
vote of the division, and, unless instructed otherwise by the 
house, he should return it precisely as he had done yesteiday. 
The gentleman from Northfield said it was an extraordinary 
course; this, he (Mr. GREEN) admitted ; and it resulted from 
the extraordinary nature of the case. When, beibre, was it 
ever known that an individual attempted to vote ia that house, 
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without having the oertific&te, which alone could give him the 
right of a member 1 It was admitted on ail sides, that the gen^ 
tleman from Whateley had not that certificate. As monitor, he 
should not undertake to decide whether that gentleman's vote 
should or should not be allowed; that was a question for the 
decision of the house. If the house requested him to decline 
serving as monitor, he would do so with a'great deal of plea- 
sure ; but, otherwise, and without instructions to the contrary, 
he should make return of the division in the same manner, in 
which he had made it yesterday. 

Mr. ALLEN said that in, making a distinction between the 
vote of the member from Whateley, and the votes of the other 
members of the division, he (Mr. Green) had undertaken to 
decide the questioti. 

Mr. GRAY, of Boston, inquired, if there was any question 
before the house. 

The CLERK said that he had asked the general consent of 
the house to the list of gentlemen, whom he had selected as tell- 
ers ; and the gentleman from Northfield having objected to the 
member from Cambridge, who had been named as one of the 
tellers of the first division, there was now properly no question 
before the house. 

Mr. ALLEN resumed. He said that he had no objection to 
the gentleman from Cambridge personally, and would be as 
willing that he should return the house, tis any other member, 
for he undoubtedly would do it accurately ; but that gentleman 
had seen fit to go beyond his authority, and therefore he (Mr. 
ALLEN) must object to him. Mr. ALLEN was going on with 
some further remarks, when he was interrupted by 

Mr. PARK, of Boston, who made a point of order. There 
was no question before the house ; and he did not see, that, un- 
der the circumstances, the discussion could ever be brought to 
a close. If the gentleman from Northfield, or Some other, 
would make a specific motion, as, for instance, that- the mem- 
ber from Cambridge be not allowed to act as monitor, then 
there would be a question before the house, which might be 
acted upon and decided some time or other. 

Mr. ALLEN said that he intended to move a correction of 
the journal, but he had no objection to wait until this matter of 
the monitor was settled, if it was to be so. 

Mr. TARBELL, of Pqifperell, thereupon moved that Mr. 
Oreen be directed to return the division in the usual manner. 

Mr. ADAMS, of Boston, said that here was another step in 
the process. He was preceding with his remarks upon Mt. 
Tarbell's motion, when he gave way at the request of 

Mr. PARK, who said that the hour had arrived, which had 
been specially assigned for taking the yeas and nays on the 
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motion of the gentleman from Roxbury ; and this assignment, 
he supposed, was the business first in order and took precedence 
of all other matters. 

The CLERK said, that the proper time for the correction of 
of an error in the journal was immediately after it had been 
read, and before the transaction of any other business ; that the 
member from Northfield had risen at that time to make his mo- 
tion for the purpose ; and he had given way at the request of 
the clerk, in order that the house might attend prayer, before 
any part of the business of the day had been entered upon. 
Under these circumstances, the clerk said, he thought the gen- 
tleman from Northfield was fairly entitled to ofier his motion for 
the correction of the journal, and to have it considered in pre- 
ference to any other business. In regard to the special assign- 
ment, he added, that the arrival of the hour assigned did. not 
of necessity compel the house to proceed at once to the consid- 
eration of the business ; but, it was the invariable practice for 
a motion to be made, and a vote taken, that the house would 
so proceed ; though it was not unusual for the presiding officer 
ta announce the arrival of the hour, and to call the attention of 
the house to the subject specially assigned. 

Mr. PARK said the gentleman from Northfield, having al- 
lowed the motion of the gentleman from Pepperell to intervene, 
had yielded his right to that gentleman. He (Mr. PARK) did 
not wish to be discourteous, but, he besought the house, from 
motives of humanity, and for the sake of those members' who 
were sick or infirm, and whose health was endangered by their 
close attendance, to proceed at once to the special assignment. 
He hoped the object of the gentleman from Northfield was not 
further delay, and for the purpose of staving oflF the question. 
Mr. PARK moved that the house proceed to the special assign- 
ment. 

Mr. TARBELL, thereupon, withdrew his motion ; — saying - 
he had no wish to delay the taking of the yeas and nays. 

The CLERK said that if the gentleman from Northfield 
would reduce his proposed correction of the journal to writing, 
and put it in the proper form of a motion, there would then be 
a question of priority of business before the house. 

Mr. ALLEN repelled the insinuation, which he understood 
the gentleman from Boston to make, that the democratic party 
was endeavoring to stave off the question. Its members were 
all desirous to record their names on the great question before 
the house, but they were not willing to be taken by surprise. 
Inasmuch, however, as the gentleman from Boston had just as- 
sured him that no advantage should be taken of his course in 
this respect, he would for the present waive his motion to 
amend the journal, in order that the yeas and. nays might be 
taken. 
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The question was theti stated on' the motion of Mr. Park to 
proceed to the special assignment, and decided in the affirm- 
ative. 

Before stating the question which was the subject of the spe- 
cial assignment, the CLERK read a communication from me 
Secretary of the Commonwealth, accompanying an alphabeti- 
cal list of three hundred and fifty-two persons who had taken 
and- subscribed the oaths of office, as members, which had been 
prepared by the secretary, in compliance with the request of 
the house. The secretary expressed his regret, that he had not 
been able to prepare and furnish the list previous to the ad- 
journment of yesterday. The delay had been caused by the 
difficulty of decypherlng the names, which had been written by 
the members in their seats, without the usual conveniences fat 
wfhing. It might happen, also, from the same cause, ihat some 
pf the names would be found to be spelt diflferently from thfe 
usual manner of the writers. 

The CLERK then stated the question, as follows : 

On Wednesday last, after a third ineflFectual balloting for 
speaker, on which the votes were eqi^ially divided between Mr. 
Kinnicutt, of Worcester, and Mr. Thomas, of Charlestown, 
and the house had voted to proceed a fourth tiine, Mr. Bigelow, 
of Boston, moved the adoption of an order, that Thomas Nash; 
Jr., claiming, a seat as a representative from the town of Whate- 
ley, be requested to state whether he voted in the choice of 
speaker, at the last balloting. . 

Mr. ALLEN, oi Noi^thficld^ made a point of order, that it was 
not competent for the house to entertain this motion, after hav- 
ing voted to proceed to a fourth balloting for speaker, without 
first reconsidering that vote. 

Mr. TARBELL, of Pepperdl^ moved to lay the order sub- 
mitted by Mr. Bigelow on the table ; and 

Mr. STEVENSON, of Boston, moved that when the question 
im the adoption of the order should be taken, it be taken by 
yeas and nays. 

On Thursday, the house proceeded to take the question first 
in order, namely, on the motion to lay on the table; and, it 
appearing by the returns from the several divisions that 173 
members, including Thomas Nash, Jr., were counted in the 
aflirmative, and 172 in the negative: — 

Mr. W ALLEY,, of J?oa:6w;y,. thereupon, moved that the vote 
of Mr. Nash be disallowed and rejected from the count ; and 
on this motion the question was, ordered to be taken by yeas 
and nays. 

The time assigned for taking the quegtioa had arrived,, and 
die house had vested to proceed. 

The question was on the motion of Mr. Walley, to disallow 
8 
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aud reject the vote of Thomas Nash, Jr., on the motioo to lay 
on the table the order submitted by Mr. Bigelow ; and those 
members, who were in favor of disallowing and rejecting the 
vote, would, when their names were called, answer, yes : those, 
who were in favor of allowing the vote, would, when their 
names were called, answer, no. 

Mr. GRAY, of Boston^ here moved, and it was accordingly 
ordered by the house, that the last paragraph of the seventh 
rule of the first chapter of the Rules and Orders of the last 
house be adopted as a rule of the house, until otherwise or- 
dered. This paragraph is as follows: 

''When the yeas and nays are taken, no member shall be 
allowed to vote, who shall have entered the house after the 
calling of the roll is finished." 

Before proceeding to call the names of the members, in the 
order in which they were arranged on the list, Mr. Thurston, 
of Pelham, who was sick in one of the lobbies, was allowed, 
by eeneral consent, to come in and answer to his name. 

Ihe list was then called by the clerk, and the answers of the 
members recorded. When the call had been finished, the 
names of those who answered in the affirmative were first read 
over, and then the names of those who answered in the nega- 
tive ; the result was stated to be, that one hundred and seventy- 
seven members had answered in the affirmative, and one hun- 
dre4 and seventy-five in the negative; and it was declared b^ 
the clerk, that the motion of Mr. Walley had prevailed, and it 
was a vote to disallow and reject (he vote of Mr. Nash, of 
Whateley, on the motion to lay on the table. 

The following members voted in the affirmative : 

CoufiTT OF Suffolk. 
Mtssra. Adams, Bigelow, Blake, Blodgett, Brooks, Dillaway, Dwi^t, Fowle, 
Gibbens, Gray, Greele, Greene, Holbrook, Howe, Howes, l>avitt, Lincoln, 
Lowe, McAllister, iletum, Montgomery, Palfrey, £. Palmer, J. A, Palmer, 
Park, Parrott, Pettes, Preston, Stevenson, Thaxter, Tolman, Wales, Wel- 
lington, Wheeler, Wiggin, Ilsley, 36. 

CouNTT OF Essex. 
Messrs. Abbott, Peabody, Kinor, Preston, Stickney, Moody, Chapman, Wheat- 
land, Mansfield, Andrew, Ward, Chaipberlain, Cummings, Cook, 14. 

County of Middlesex. 
Messrs. Walker, Lamard, Willard, Greene, Plympton, Howe, Donglas, Rich- 
ardson, Smith, Tower, Tyler, Lawrence, Travis, Leland, Tufts, 15. 

Couirrr of Worcester. 
Messrs. Barrett, Jones, Bancroft, Warner, Cotton, Crocker, Wriffht, Converse, 
Plagg, Dunton, Washburn, Sargent, Burrage, Wetherbee, Tidd, Gale, Co* 
nant, Goulding, Parker, Albee, Pay, Green, Houghton, C. T. Fisher, Leg^, 
C. Taft, Ireson, N. £. Fisher, Brown, Bacon, Greenwood, Kinnicntt, Broc&ff, 
Willard,34. , 
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CenNTT OF Hampshime. 
Me$8n, Ingnm, Packird, HanDom, Richards, Whi|e, Moody, Samoel Nash, 
Ingham, Bacrett, Milo J. Smith, Simeon Nash, Goodrich, Burr, 13. 

CoDNTT OF Hampden. 
Messrs. Wheeler, Elder, Taylor, Puffer, Bell, 5. 

County of Frankliic 
Messrs. Anna, Bates, Stewart, Lathrop, Hastings, Claiq[i, A. Smith, Reed, 
Kellogg, Taft, 10. . 

. County of Berkshire. 
Messrs. Wadsworth, Jovner, Whitcomb, Woodworth, Eames, Ball, Hyde, Kei- 
loflTfiT' Chamberlin, Wells, Spencer, Prince, 12. 

County of Norfolk. '^ , 
Messrs. Kendall, Lincoln, Ellis, Ford, Loud, Mascm, Walley, Tocker, Jackson, 
Allen, 10. 

County of Bristol. 
Messrs. Colby, Kempton, Rotch, Staples, Taber, Kent, 6. 

County op Plymouth. 
Messrs. Gay, Savery, Lewis, Bartlett, Kingman, Bradford, Allen, Meigs, Bur- 
gess, Richards, 10. 

County of Barnstable. 
Messrs. Freeman, Howes, Nye, Moody, Hi^gins, S. A. Paine, I, Paine, Hale, 8. 

County of Dukes County. 
None. 

County op Nantucket. 
Messrs. Baker, Barney, Dennis, Folger, 4. 

The following members voted in the negative : 

County of Suffolk. 

None. 

^ County of Essex. 

JIfeMTY. Osgood, Prince, Barnliam, Day, Saunders, Brimblecom, Houghton, 
Long, Buckman, Hewes, Tappan, Lindsey, Ramsdell, Cooper, Toppan, Fos* 
ter, Marshall, Morrill, Newhall, 19. 

County of Middlesex. 
Messrs. Harrington, Read, Eames, Stone, Shed, Thomas Green, Baldwin, 
Sawyer, Sanborn, Thomas, Kittredge, Wright,^ Hildreth, Parkhurst, Hem- 
menway, Boutwell, Leland; Whitney, Muzzy, Hardy, Hill, Rice, Gregg, 
Tarbell, Parker, Bryant, Robinson, Moore, Livingston, Sceva, Peck, Whee- 
ler, Grout, Russell, Chandler, Bingham, Gowing, Richardson. 38. 

County of Worcester. 
Messrs. Holland, Howe, Boomer, Bolcom, Paige, Harlow, Boatwell, T. Tail, 
Cobb, Dyer, Wakefield, Sibley, Hapgood, Travis, Hyde, Darling, Hatha- 
way, 17. 

County of Hampshire. 
Messrs. Haskell, Jos. Smith, Thurston, Aldrich, ,4. 

County of Hampden. 
Messrs. Eli, Dunham, Knowlton, Calkins, Fiye, Booth, Fowler, Foakit, Leon- 
ard, Hedge, Bagg, Ufford, Carpenter, 13. 

County of Fhanxlin. 
Messrs. Cushman, Priest, Bascomb, Nims, Adams, Himes, Allen Howard, 
Haskins, Russell, Stone, Thos. Nash, Jr., 12. 
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CouifTT OP Berkshire. 
Messrs. Jenks, Badger^ Tickler, Farnum, Branch, Young, Strickland, Rick* 
mond, Abbey, Cadworth, Mclntyre, Warner, Sweet, Torrey, 14. 
County of Norfolk. 
Messrs, Crooks, Morrison, Endicott, Dane, Scott, Hunt, Breck, Smitl^ Grego- 
ry, Wales, Richards, Talbott, Torrey, Pratt, Warner, 15. 

CouMTT OF Bristol. 
Messrs. Wilmarth, Richards, Townsend, Howland, Wilbur, Pitts, Williaros, 
Robinson, Morton, ^lade, Waite, Read, Weaver, Hodges, Crane, Lincoln, 
Luther, Whitmareh, Wilbour, Buffington, Presbury, White, Haskina, 
Church, 24. 

CouifTT OF Plymouth. 
Messrs. Thompson, Josselyn, Osbom, Tower, little, Robinson, Shurtleff, Hitch- 
cock, ShcNrman, Bagnall, Fogg, Vinal, 12. 

.County of Barnstable. 
Messrs. Hinckley, Handy, Taylor, Ccdlins, Keimey, 5. 

County of Dukes CouNrr. 
Messrs. Vincent, Norton, 2. 

County of Nantucket. 

Nonp, 

The CLERK theii stated, that ihei.house/having voted to 
disallow and reject the vote of Mr. Naish, on the motion to lay- 
on the table the order moved by Mr. Bigelow, the return of the 
house on that question stood 172 for aud 172 against the mo- 
tion, and, consequently, it was not a vote to lay the order on 
the table. - 

Mr. ALLEN, of Northjield^ now recurred to the subject of 
correcting the journal, which he had waived to enable the house 
to proceed to the special assignment, and moved that the jour- 
nal of yesterday, in that part thereof which contains the record 
of the return of the house on the question of the motion to lay 
on the table the order submitted by Mr. Bigelow, be so amended 
as to stand 173 for and 171 (instead of 172) against that mo- 
tion. If this correction were made, the motiwi to lay on the 
table would have prevailed, notwithstanding the rejection of 
Mr. Nash's vote. He had understood that the vote of the sec- 
ond division was erroneously returned as 16 in the affirmative, 
and 19 in the negative, whereas it was in fact, 18 instead of 19 
in the negative. There were only 34 members in that division. 

Mr. BURRAGE, of Leominster, who had acte^ as the mon- 
itor of the second division, said it was true, that, on the occa^ 
sion referred to, he had counted and returned 36 members, as 
had been stated; and that 34 members only had seats in his 
division. 

Mr. DENNIS, of Nantucket^ (whose seat was m the second 
division) said, that a member, who sat in another part of the 
house, had stood up and was counted in the afSrmative, near his 
own seat. 
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Mr. ADAMS, of Boston, thought the house ought not to en** 
tertain the motion. It was well known to every one, that 
members were in the constant habit of standing up to be 
counted, wherever they might ha,ppeu to be at the time. 

Mr. BROOKS, of Boston, said he had himself been counted 
in a diflFerent division from that in which he usually sat. 

Mr. CROCKER, of Fitchbnrg, believed that he was the 
member who had occasioned the trouble. He had moved from 
the fourth division, where his seat was, to a more convenient 
seat in the second, and he had probably beeil counted in that 
division at the time in question. 

Mr. HOWE, of Brookfield, said that the monitor had counted 
the second division, at his suggestion, immediately after the 
vote was declared, add had found only 34 in the division. 

Mr. ALLEN inquired if the monitor had returned the di- 
vision correctly. . 

Mr. BURRAGE replied, that he certainly believed his return 
to be. correct, when he made it, and he could not now ascertain 
thai he had been in any error. 

The CLERK then read from his-iilemoranda a statement of 
the vote alluded to, from which it appeared, that only 345 
members, being six less than the whole number, bad been re- 
turned on that occasion. 

[On the next day, thirty-five members were several times 
counted in this division.] 

Mr. ALLEN thereupon withdrew his motion. 

The question now recurring upon the' point of order raised 
by Mr. Allen, of Northfield, as to the competency of the house 
to receive and entertain the order submitted by Mr. Bigelow, of 
Boston, without first reconsidering the vote to proceed to a 
fourth balloting for speaker : 

Mr. WALLEY, of Roxbury, said h^ had it in contemplation 
to request his friend from Boston to withdraw the order, to ^ive 
him an opportunity to submit a preamble and resolution, which 
would bring the true .question at issue directly before the house, 
and which, with the permission and for the information of the 
house, he would read. .Mr. WALLEY then read the follow- 
ing: ' ' 

Whereas Thomas Nash, Jr., claiming to be a member of this house from the 
town of Whateley, voted at the last balloting for speaker, having no right to de- 

Sosite such vote ; and whereas by disallowmg the vote of said Nash, so illegally 
ieposited, there appears to have been an election of speaker, on said balloting ; 
therefore. 

Resolved, That Thomas Kinnicutt is duly elected speaker ef this house, having 
received 175 out of 349 votes, being the whole number of legal votes cast at the 
last balloting for speaker, on Wednesday, the 4th instant. 

Mr. BIGELOW said, that as the order moved by him had 
in fact become unnecessary, after the proceedings which had 
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taken place in the house, he would with pleasure withdraw it, 
to give his friend from Hoxbury an opportunity to offer the 
preamble and resolution which had just been read. 

Mr. WHITMARSH, of Seekonk^ inquired if it was in order 
for the gentleman from Boston to withdraw his motion. 

The CLERK said, that according to the usual practice, the 
mover of a question was allowed to withdraw it, at any time, 
before it had been acted upon by the house.' If any objection 
were made to the withdrawal of the order, he shodid, in the 
present case, refer the question to the . house for its decision. 
According to the strict rule of parliamentary law, when a motion 
had been made and seconded, and stated from the chaitby the 
speaker, it could not be withdrawn by the mover, but must be 
decided by the house. It was generally provided, however, by a 
specific rule, that the mover might withdraw his motion at any 
time before it had been acted upon. ' 

Mr. WHITMARSH said, he supposed that the house had 
act^d upon the order by voting upon the question of laying it 
upon the table. ' ; 

Mr. RUSSELL, of West Cmnhridge, asked, if the house 
had not ordered the yeas and nays upon the question of the 
adoption of the order; if so, that was direct action upon it. 

The CLERK, in answer to- Mr. Russell, said, that the yeas 
and nays had not been ordered. The motion therefore was 
still pending, and would be put to the house, when it should 
be readj'^ for 4he question on the. order^ 

Mr. STEVENSON, of J^ostom thereupon withdrew his mo- 
tion for the yeas and nays. - 

Mr. BIG E LOW said, that as there had been no action on 
the order submitted by him, and it was consequently in his 
control, he withdrew it, to make way for the preamble and re- 
solution of the gentleman from Roxbury. 

Mr. WALLEY, thereupon, moved the adoption of the pre- 
amble and resolution, which he had previously read. 

Mr. TARBELL, of Pepperell, said, that as the order of the 
gentleman from Boston had been withdrawn, he supposed the 
.vote to proceed to a fourth balloting for speaker was the first 
thing in order. ' 

Mr. WALLEY said he presumed the house was now in the 
same situation, in which it was on Wednesday, when the com- 
mittee had been directed to receive the votes a fourth time for 
speaker. That being the case, he would call the attention of the 
house to-the fact, that the gentleman from Whateley had voted 
on the preceding balloting, and that his illegal vote had increased 
the whole number of votes given on, that occasion, from 349 to 
350, — thereby preventing an«election. Let the report of the 
committee be corrected, by the rejection of that illegal vote, and 
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it would appear, that Mr. Kinnicutt had been elected speaker 
on the third balloting. It was entirety in order to correct the re^ 
port of the committee, and that was the sole object of his reso- 
lution. 

Mr. SAWYER, of Charlesiown, said, that he was sure he 
should have all the legal gentlemen in the house with him in 
opposing the resolution ; and, for two reasons, first, because 
nobody knew for whom the illegal vote was cast; and, second, 
because a majority was requisite for a choice, and Mr^ Kinni- 
cutt would not have received a majority, even if the correction 
proposed by the gentleman Irom Roxbury were made; for a 
majority was one vote over half of the whole vote, which, in 
the present case, was 174 1-2, and Mr. Kinnicutt had not* re- 
ceived 175 1-3. He had heard of a one majority member, but 
never of a half of one majority member. 

Mr. TARBELL raised a point of order — it was not compe- 
tent for the house to receive and act upon- the resolution of the 
gentleman from Roxbury, while the vote directing a fourth 
balloting for speaker remained unexecuted, without first recon- 
sidering that vote. . ' 

The CLERK said, that the point of order,, made by the 
gentleman from Pepperell, resolved itself into the question, 
whether the house would proceed to consider the resolution 
moved by the gentleman from Roxbury, and in that form he 
should submit it to the house. ' , 

Mr. TARBELL said a few words in support of his point of 
order. 

Mr. PARK CQuld not but congratulate the gentleman from 
Charlestown (Mr. Sawyer), on the evident improvement of his 
party in their arithmeti<?. Yesterday, 118 votes out of 237 
were sufiicieut to elect a member; but, today, 175 out of 349 
would not be enough to eject a speaker. In the one case, half 
a vote less than half the whole number was quite enough ; in 
the other, half a vote more than half the whole number was not 
a majority. He asked the member from Charlestown to apply 
his peculiar arithmetic to the case of the gentleman from Whate- 
ley, in which the vole stood, according to the favorite view of 
the case* taken by that gentleman's friend, 118 to 117. 

Mr. SAWYER said, that the arithmetic in question was not 
his own ; he had received it from some legal gentleman who 
sat near his seat. 

Mr. *ALLEN, of iVor/A/?6W, said, that after groping about 
for a long time in a thick fog, it seemed as though the house 
had at last got back into daylight. The only course, that 
could properly be pursued, was to proceed at once to a fourth 
balloting mr speaker; that matter ought to take precedence of all 
other business ; apd it was not iri order to interrupt it by mov« 
ing or considering any resolution whatever. 
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Mr. WALLEY said he had no disposition to embarrass the 
proceedings of the house ; on the contrary, he was for settling 
the whole matter in dispute at once and decidedly. It was 
necessary and proper, at all events, to purge the ballot box of 
any illegal vote that might have been thrown into it. If a mere 
interloper from the gallery had come in and voted, would the 
-gentleman contend that such a vole was a valid otie, and that 
it should be ^allowed to prevent an election? and, for all the 
purposes of the argument, what was the gentleman from 
Whateleybut a mere interloper? It was for the purpose of 
purging the ballot box of this illegal vote, that he had offered 
the resolution ; and, if the gentlemen on the other side had been 
in the ^amc situation, they would have done the same thing. 
Their'^conscierrces would not then have suffered them to disre-i 
gard the purity of thejballot box; they would have said — here 
is an illegal vote, let it be thrown out, and we will count the 
rest. All he wanted was that this should be done; and, then, 
if it should appear that there had been no election, he would be 
willing at once to go into another balloting. 
' Mr. TARBELL, of PeppereU^ said, that the motion of the 
gentleman from Roxbury, -to purge the ballot box, as he expres- 
sed it, came too late; it was not now the right point of time, to 
inquire whether an i^nterloper had voted. The gentleman from 
Whateley was not an interloper ; he had been qualified as a 
member ; he had as good a right to voters any other member, — 
at least — as good a right as the gentleman from Chelsea; and, 
as had been suggested by the gentleman from ChaHestown, the 
house did not know, and could not ask, how the gentleman from 
Whateley had roted. The proposition of the gentleman from 
Roxbury was the most absurd thing he had ever heard of; and, 
if carried out, would lead to confusion even worse confounded 
than at present. There could he no doubt that he (Mr. TAR- 
BELL) was right in this view ; but the present question was 
now a matter of might, not of right, and might would decide it. 

Mr. WALLEY said, that as gentlemen seemed determined to 
raise all sorts of collateral questions, and to go into an intermi- 
nable debate upon them, he would, for the sake of saving time, 
and putting a stop to a vexatious discussion, withdraw the pre- 
amble and resolution which he had submitted. 

The CLERK stated the business before the house to be Ko 
proceed to a fourth balloting for speaker, which had been suspen- 
ded on Wednesday last, by the intervention of the order moved 
by the gentleman from Boston. 

Mr. COLBY, of New Bedford, thereupon, said he would of- 
fer a new proposition, which, in his opinion, would present the 
question fairly to the house, and enable members to come to al 
direct vote upon it. His proposition would present a question 
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of pfiyilege, and thus tftke precedence of all other question^;- 
Mr. Colby then moved the adoption of the-foUowing preamble- 
and order : 

Whereas two persons, namely, Justus White, and Thomas Nash Jr., are here 
present, claiming to be members of this house from the town of Whateley, in the ' 
county of Franklin, and neither of the said persons has the certificate of his elec- 
tion required by law-: therefore. 

Ordered, that neither of the said claimants is entitled to a seat in this house, and 
that they be prohibited from any of the rights of members therein, until their 
claims can be investigated by a committee aud decided by the house, in the man* 
ner heretofore inyariably practised in similar cases. 

The question having been stated by the clerk^ 

Mr. COLBY said, that-as tlie whole subject had been thor- 
oughly discussed, he should not debate it ftirther, unless com- 
pelled to do so by the course of gentlemen on the other side. 

Mr* TARBFjLL itiade a point of order. The preamble and 
order moved by the gentleman from New Bedford were open to 
the same objection, which had been urged against the reception 
of the order submitted by the gentleman, from Boston (Mr. 
Bigelow), and the preamble and resolution moved by the gentle- 
man from Roxbury X^r. Walley) : It was not in order lor the 
house to receive and consideV any of these propositions, so long 
as the vote to proceed to a fourth balloting lor speaker remained 
unexecuted, and was not reconsidered. 

Mr. COLBY said, that the getitlemen on the other side seem- 
ed determined to keep up an eternal fire of side-bar motions. 
He had now presented the question to them fairly and distinct- 
ly, and he called upon them to meet it in a straigfjt forward 
manner. The mode of presenting the question, which he had 
adopted, was open to no valid objection. A mere interloper 
had presumed to intrude his unauthorized vote into the ballot 
box, and there was reason to apprehend that he would attempt 
to do ,so again. It was necessary, of course, and perfectly in 
order, to take measures to prevent the intrusion. If a stranger' 
from the gallery should go up to the table, and attempt to put 
in his vote, when the balloting was actually going forward, it 
would be entirely in order that he should be forbidden to do it. 
Such a question would be a question of privilege, and would 
over ride all other qpestions; and, upon this very ground, the 
preanible and order submitted by him were perfectly in order. 

Mr. TARBELL said, that the gentleman from New Bedford 
know perfectly well, that the democratic members never shrunk 
from any responsibility connected with legislative proceedings; 
but it was entirely too late to attempt to get rid of the member 
from Whateley in the manner which had been proposed ; that 
gentleman could not be put upon the footing of a mere inter- 
loper ^ he had been duly qualified and had taken his seat 
at a meaibec; the oaths-he h^ul- taknn #efe the same wbieh' 
9 
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Im^ been taken by all the other members, and he was en- 
titled to the same priyileges. If the gentleman from New 
Bedford would consent to pair oflf the member from Chelsea 
with the n^enlber from Whateley, he would agree to it: but; 
otherwise, there was no way by which the vote of the latter 
could be got rid of, except by expulsion. The gentlemen on 
the other side, if they wished to prevent the member from 
Whateley from voting, must move to' expel him, and then allow 
him to be heard at the bar of the house, in his own defence. 
That member was sustained by prima facie evidence, as good, 
at least, as that of the gentleman from Chelsea ; for eyery body 
^new that his certificate, upon which the gentlemen relied so 
much, was false. The certificate was of no consequence. He 
had just read iu the papers, that Mt. M'Duffie, the new senator 
in Congress from South Carolina, had presented himself to the 
senate, without his certificate ; but he had nevertheless been 
permitted to take the oaths qf office and his seat as a senator. 
In the present case, the member from Whateley had been al- 
lowed to qualify, and it was now too late to raise the question 
of his right to ao sa 

Mr. ADAMS, of Boston, said that the question before the 
house was a very simple one, although the gentleman from^ep- 
perell, according to his usual practice, had been at great paiua 
to mix up a great many irrelevant matters with it. What was 
the real question ? The house of representatives had just voted, 
that an individual who had assumed to act as one of its mem- 
bers, on a particular occasion, had no right to act as such ; and 
the questioh was, should that individual be allow^to contin\ie 
ta exercise the privileges of a member. In fact, however, this 

Question had already been decided; and it was now only for 
le house to determine whether it woul4 adhere to the decisioa 
it had made. The noember from Pepperell had said, that the 
only mode of getting rid of the gentleman from Whateley was 
tp expel him; and that that would be the operation, as it was the 
intention, of the order moved by the gentleman from New Bed- 
ford. On the contrary, the order did not admit that the indi'. 
vidual iQ question was a member ; and, consequently, it could 
not propose to expel him. A- formal vote of the house, now on 
its records, had but this very moment declared, that the gentle- 
ipan referred to did not belong in the house ; and, if the house 
were now to proceed to a fourth balloting for speaker, and this 
gentleman, whose vote had just beep declared to be nnautbor-. 
1^ and nugatory, should qorae up |o the table to vote (aK 
though it was to be hoped that he would not be guilty of so 
glaring a breach of the laws of propriety), it would be most 
extraordinary, if it should be maintained, that it was not in 
c«dscU)i9iMtt«t thi wmmtXM mt ji» iMeiTa bit ^^o^ Ta 
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proper to make the decision whitih the house had alreadjr cotne 
to permatient and general, and to that end the gentleman from 
New Bedford had offered the preamble ^id order now undei^ 
consideration. He hoped he should hear na further question 
made as to whether it was in order to prevent illegal votes from 
being received. To enlighten the minds of gentlemen, who 
needed to be enlightened on the point, he would refer to the 
decision of the house of representatives, in congress, in 1833, 
upon the case of two gentlemen from Kentucky, who presented 
themselves without certificates. In that case> Mr. Hardin, of 
Kentucky, offered a resolution that the committee on elections, 
when appointed, should inquire and report who waS the mern-^ 
ber duly elected from the fifth district of Kentucky, and that 
until such report, neither of the gentlemen (Thomas P. Moore 
and Robert P. I^tcher) should be qualified ; and this resolution 
i^as adopted. This was a case precisely in point. It had oc- 
curred at the commencement of the session of a new congress. 
In regard to the senator from South Carolina, it had not been 
thought necessary to make an objection to him, as there was 
no doubt about his election in any quarter. 

Mr. ALLEN, of Northjield, said he was fully prepared for all 
these extraordinary movements on the part of the gentlemen 
on the other side; but he^ould not but think, that the prece- 
dent mentioned by the gentleman from Bostoii was peculiarly 
unfortunate, inasmuch as that case and the one under consid- 
eration were by no means similar. In the case of Moore and 
Letcher, neither of those gentlemen had been sworn, or was in 
any way known to the house of representatives, as a member : 
and the objection was made to them, when they presentt^a 
themselves to be qualified. But, in the present case, the gentle- 
man from Whateley had been duly qualified, without objection; 
the oflBcial. list of members, made out by the secretary of the 
commonwealth, showed that he was as much a member as any 
gentleman in the house; and no one had any right to say th^it 
he was an interloper. Would the house, on the authority of 
the precedent cited by the gentleman from Boston, undertake 
to expel a member, who had been already qualified as such, 
and who was proved by the records of the house to be a tnem- 
berT ITie gentleman from Whateley had a right to be heard 
at the bar of the house, on the proposition now under consid- 
eration, which was equivalent to a motion to expel him, and he 
would at all events be heard at the bar of the people. 

Mr. GREELE, of Boston, said, that Mr. Justus White, also 
claiming to be elected a member from Whateley, had taken the 
oaths ol membership, and, though he had not subscribed them, 
he had a perfect rig'ht to do so, as soon as he chose to present 
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himself iq tbe council chamber; and, by (simpljr performiog 
that ceremony, /which gentlemen who thought $o little of a 
piece of paper could not deem a matter of aay consequence, he 
could place himself upon precisel^y the same footing with his 
rival. " : 

Mr. BROOKS, oi Boston, said that the gentleman from North- 
field, and his friend from Pepperell, would probably get their 
case before the. bar of the people, to which allusion had been 
made, quite as soon as would be conrenient for them, and prob- 
ably sooner than they desired. They seemed to be using their 
best endeavors,^ however, to avoid being brought up to it ;-and, 
as was often the case, when a man was about being brought to 
the bar, the nearer they got, the more they kicked and the 
louder . they screamed. . He , was afraid, that the gentlemen 
would have to come up to it, nevertheless ; at any rate, he 
would do all in his power to compel them. The gentleman 
from Pepperell .could not get over the Chelsea case; he had 
said that the member from Chelsea h^d comB to the house with 
a certificate, which every body knew to be false. He wished 
to know, if the gentleman meant to make such an assertion. 

Mr. TARBELL replied, that he did not exactly remember 
what words he had used. 

Mr. BROOKS said he perfectly renaembered th6 words, and 
they were as he had stated them. He wished to know what 
the gentleman meant by them. , 

Mr. TARBELL said he meant that the certificate was gen- 
erally understood to be false. 

Mr. BROOKS askefi, if the gentleman meant to say, that the 
certificate was forged. 

Mr. TARBELL replied that he did not; but he had intend- 
ed to say that the certificate falsified the record. 

Mr. BROOKS. — Did the gentleman deny, that the certificate 
was signed by the three selectmen of Chelsea?. 

Mr. TARBELL said he did not 

Mr. BROOKS agajn inquired if the gentleman denied that 
two of those selectmen were of the democratic party. 

Mr. TARBELL made no reply, and 

Mr. BROOKS resumed. One hundred and seventy-seven 
members had decided that a certificate was legal evidence of a 
member's right to his seat, until it was contradicted by compe- 
tent testimony, and they would sustain that decision. But the 
gentleman from Pepperell says we can do nothing but expel the 
individual from Whateley, if we wish to get rid of his vote. 
Certainly, nothing would be more agreeable to the member 
from Pepperell, than to have a proposition made in the house 
to exp^l that individual; for, in order to expel him, it would 
he necessary, in the first pl^pe, to admit that he was a member ; 
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% fa,ct, iwbich we do not mean to allow, at toy rate. The eon-^ 
stitutional party in this house mean to statid by the vote taken 
this morning, and toibllow it up, too; and we are determined 
not to yield our ground, under any circumstances. 

Mr. WHITMARSH, of Seekonk^ said he was not opposed to 
supporting the constitution, but he wished to support the con* 
stitution and the rights of the people together. He desired to 
come to, a direct vote on the ^electiqn of speaker, and to carry 
out the will of the people. He wanted gentlemen to come up 
to that question ; and, with that view, he moved to lay the 
preamble^ and order submitted by the gentleman from New 
Bedford on the table. ' 

Mr. COLBY then addressed the house as follows : 

Mr. Clerk, — The proposition, which I have submitted to the 
house, presents the question, which has been debated for two or 
three days, in a plain, distinct, and tangible form; and I had 
expected that the members would be prepared to meet it with- 
out flinching. But we are encoimtered, at every attempt of 
ours to bring them to a direct vote, by questions of order, and 
motions to lay upon the , table. I protest against this indirect 
mode of blinking troublesome qi^estions. I call upon the mem- 
bers of the house to meet this question, and not attempt to rid 
themselves ot it by these side^bar motions; and especially I call 
upon my friend from Northfield, (Mr.-Alleu,) to repeat that 
itnpressive speech^ which he delivered two years ago against 
motions of this description. He wanted members then to face 
the question boldly; and, if he has not chapged his principles 
with th^ condition of his party, he will now call upon the memr 
bers of his party to meet the issue here presented without blink- 
ing. They must meet it sooner or later, in some form or other—* 
and the sooner the better for all. of us. It has been objected 
that we did not present the question early enough — I assure 
them it shall be presented late enough and long enough. It 
shall not be lost for want of pertinacity, at least. 

The gentleman from Pepperell (Mr. Tarbell,) makes a ques- 
tion of order — whether the house, having directed their com- 
mittee to proceed to collect the votes for speaker, the order can 
be received or entertained in this stage of the business. Upon 
that question of order I have but a word to say. It i? a ques- 
tion of privilege, which overrides every other question, and takes 
precedence of all otlier questions. It concerns my right as a 
memter of this house. It concerns the right of every other 
member, and through the-members, the rights of all who sent, 
them here. I assert that a person is interfering in the election 
of our officers — giving his vote-^who has no right whatsoever, 
as a membe^r.. Is not that a question^ whicb can be raised at 
any moment, even during the process of balloting ? Why, sir,. 
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if the memben of the home wer6 actuially' pasfting in frdiit of 
the table, depositing their ballots, and an acknowledged, notori«i> 
0U8 interloper — a mere stranger — were to intrude himself and 
offer to vote, even at that instant I would give notice of the at- 
tempted fraud, and stop the attempt, doubtless with the unani- 
mous consent of the house. And here is a man, who has al- 
ready voted more than once — who will continue to vote, unless 
prevented by the passage of this order— who is, in the judg- 
ment of the law, a mere interloper — who has no more right to 
do so, than any stranger, who might come down, for that pur- 
pose, from these crowded galleries. It is, therefore, a question 
of privilege, properly presented at this time, which most be de- 
cided before the ballot can proceed, and which we shall not 
w6.ive, nor abandon, until it be distinctly and decisively settled 
by the house. 

The main question, the right of Mr. .Nash to his seat,' has 
been so thoroughly discussed that I have do drsposition to pro« 
long the debate ; but the house will remember that the gentle- 
man from Seekonk (Mr. Whittnarsh,) has made five or six 
speeches tipon the question, while I have made but one; and I 
tfust they will favor me with their attention while I state,^very 
briefly, the views I entertain upon this important isnbject. 

What is the doctrine which we are contending for ? What is 
the principle upon which the whigs found their opposition to 
the admission of Mr. Nash ? It is simply this : that no man 
shall be permitted to act as a member of^this house, unless he 

J produces a certifjcate, signed by the selectmen of the town 
rom which- he comes, that he has been duly elected a represen- 
tative; that, before he can take his seat, or exercise the right* 
of membership, he shall produce the evidence of membership 
required by law. It is a simple principle, easily understood. 
We want nothing more than this — we will have nothing less. 

In support of this principle we appeal to the law, which has 
been read over and over in the hcarmg of this house. 
REVISED Statutes, Chapter 6, Section 8. 

" The selectmen, within thr^e days after such election, shall, 
either by a constable of the town, or by some other person 
thereto specially authorized by them, give notice Of the choice 
to the representatives elected; and a certificate and return of 
such election shall be given, under the hands of the selectmen 
present, and shall be delivered into the office of the Secretary of 
the Commonwealth, or such election shall be certified by the 
said selectmen to the house of representatives, on or before tb« 
first Wednesday in January of every year. 

Sec. 9* The certificate of such election shall be, in substance, 
as follows, to wit:" [Here follows the form, which is always 
used by selectmen in these eases*] 
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We appeal to a usage of fifty year^-^to immemorial custom-*^ 
and that sustains us to the full extent of our wishes. We ap« 
peal to the constitution, and to that oath which has just been 
administered that we would support the constitution and the 
lavfs^ It has not been questioned that the invariable practice 
has been, that a member, who had the certificate required by 
law, has been allowed to vote on all questions, until his right 
has been investigated by a committee and decided by the house 
—and that a person who had not the certificate had been de- 
barred from exercising any of the rights of membership, until 
his claim has been investigated and established through a com* 
mittee^-^that in the first instance, for the purpose of organiza- 
tion, the possession of the certificate is the sole and conclusive 
evidence of right — the non- possession of it conclusive evidence 
of the want of right. I venture to say that this doctrine is so 
weR known, and has been so constantly adhered to, in all previ- 
ous 3^ars, that if Mr. Mash had appeared here under ordinary 
circuinstances, when the exigency of a party did not impera- 
tively require his presence and his ballot, he could not have got 
five votes in favor of his clliim. It is the settled rule, under 
which this house has been always heretofore organized, and 
without which it can never be speedily or properly organized. 
You may call it a harsh rule-r-an arbitrary rule— it is sufficient 
for me that it is the rule, prescribed by the law of the land, and 
sanctioned by invariable usage. 

And let me now answer the interrogatories addressed to me 
by the gentleman from Northfield, (Mr. Allen.) He inquired 
what I would do, if I were fairly elected a representative, and 
the selectmen refused to give me a certificate — ^if I would not 
eome here, and claim my seat, and all the rights of member- 
ship. I can answer that question easily. I had occasion to 
express my opinions upon it, before this controversy rose, and 
long before it was foreseen, and he will find that I adhere to 
them still. It so liappens that I have a great number of names* 
One of the newspapers of his faith onc^ said that I had as many 
as a Spaniard. It is my misfortune, if it be one — but it is not 
my fault—for I assure the house that I had no voice in the rhat- 
ter. During the late canvass in New Bedford, one of my four 
names was accidentally omitted on the printed ballots, so that 
they read H. G. Colby— 'and about fifty of them were polled, as 
I was informed, before the error was discovered. When it be^ 
oame Imown, my friends gathered round me, and asked me if 
it would not be fatal. I answered that the sekH!tmen must de- 
etde the question, in the first instance — and, if I was not de- 
clared elated, heeai:»e these rotes were not counted, I should- 
go to the house, and petition for my seat, and they need not 
CMWtm tbitnaelvts at all, it woul^ \m granted. But, said thty, 
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eaa you take yonr seat, at the organisation of the house? That 
may be very important. Certainly not, I replied. No man can: 
do that, unless he has the selectmen's certificate. That is the 
law. And before I would have attempted to beat down the law,- 
and overthrow the usage of fifty years, like Mr. Nash, of Whate- 
ley, for anymore party purpose, I would have cut off my right 
band. So much for my own case. I will give the gentleman from 
Northfield another. After my own election, some half dozen per- 
sons called upon me from Dartmouth, and stated that one of the 
members elected from that town had not been legally elected, 
and stated the facts to prove it. I told them, if the facts could 
be proved, he would be unseated. But can he. they inquired, 
take his seat and vote for speaker? Certainly, I replied ; he 
has the legal certificate, and will take and hold his seat until he 
is ejected. My friend from Northfield will see, therefore, that 
the principles I advocate are not gotten up for the occasion, nor 
are they of sudden growth. 

The principle upon which the whigs have determined to act,' 
in the organization of the government, is, in short, to stand by 
the law and the custom — and, in no essential matter,, to depart 
from either. If Mr. Nash had pursued the course which men 
in his situation have always heretofore pursued, a speaker would 
have been chosen. the first day. The responsibility of this de- 
lay — of this excited and protracted debate, rests, upon those who 
have attempted to make a monstrous and dangerous innovation, 
upon law and usage. We are ready, at a moment's warning, 
to organize; if you will follow practice — precedent — law. We 
have been ready, from the beginning. The responsibility rest* 
upon the innovators^— and I mean they shall take all the conse- 
quences — and that the people shall know who and what have 
occasioned these extraordinary proceedings. 

Such, sir, is the^ Whig doctrine. What are the principles 
avowed and advocated by our opponents? They are these — 
boldly and distinctly proclaimed by the member from Pepper- 
ell ; that any person, with any sort of evidence, may take his 
seat as a member of the house, before its organization, and act 
in it^ that a certificate signed by the selectmen is a mere bit of 
paper ; that a record is no better ; that ex-parte affidavits are 
at^ut as good as anything; and that, if he appear and ^^lairn 
his seat, then is the proper time forthe house to investigate the 
matter ; that if a member, who has a certificate, is not truly or 
duly elected, then is the time to investigate his case; and, in 
short, that wkeji the house first come together is a time to settU 
cases of contested elections! This is the doctrine. I pronounce 
it dangerous — revolutionary — wholly dnsustained by any law, 
and without precedent in the history of this government. 

But Iftt uA.see.liQw^hi« pnnciplea. wiU .work iii.i>caotiMy 
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How sooir, do you suppose, the house will be organized, ai)d 
competent to proceed to any legislative business ? We miM^ 
first settle the Whateley case. We are to hear the affidavits — 
to examine the witnesses — to hear the arguments of the coun- 
sel — and, after all that, to debate the question amongst ourselves. 
The debates, which have already arisen upon this single case^ 
will satisfy members that it could not be terminated in one day 
or in three. Well, we have settled' that case. Then comes 
the Chelsea case-^to be examined by the whole house, for we 
have no committees— and we are to go through the same pro- 
cess. I submit that a week for this case would be a very mod- 
erate allowance. Then, sir, I shall take leave to present a 
remonstrance against one of the members (Mr. Wilbur) from 
Dartmouth. I believe there are aboiit a dozen witnesses on 
both sides, and I am inclined to the opinion that the trial of it 
would occupy some little time. And this is but the beginning 
of sorrows. Some eight or ten other cases of contested elec- 
tions will follow in rapid succession. The standing committee 
on elections has been often occupied a whole week on a single 
case— and this, with all the advantages for despatch which 
belong to a small committee. And these proceedings are to be 
conducted by the whole house, and in the presence of thp 
whole house. When, I demand to know, when would your 
house get organized 1 Not during the present month at least. 
And these are the consequences of the gentleman's doctrine. 
Oiice go behind the certificate, SLnd you are at se^ — you cannot 
tell when you will arrive in port. Take the certificate as con- 
clusive evidence, for the purpose of organization, and you can- 
not fail to organize at once — without delay. It is because our 
doctrine-:— and the practice of our predecessors — has been de- 
parted from, that all this delay has arisen — and I charge it 
4;ipor^ the movers of the innovation. 

Every man sees at once, that some rule must be adopted i^ 
the organization of every legislative assembly, of easy and in- 
stant application, to determine the rights of membership. at tbi9 
lime of its organization. Some form of credentials must be 
exacted by law or by custom, and I challenge the gentleme© 
on the other ^de to, point to a single legislative assembly in tl^ 
world, worthy of the name, where some arbitrary, Inflexibte 
rtile of this kiiwi ts not adopted. The celebrated case of Moor^ 
and Letcher, in Coogress, read by the gentltanan from Boston, 19 
precisely in point. There were two claimants for a seat from 
jKentucky. The house exchuied both from the rights wd 
privileges of membership, «antil their claims couM be invesittt- 
gated by a committee. I commend the precedent to our oppo^- 
iMBAts. Timt patiy was then ip power. Tb^y had^verythli]^ 
10 
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their own way — and I ask them to follow the precedent which 
they have themselves established. 

The Case of Moore and Letcher. 
Extract fi^om the Records of Congress. 

'*0n the day fixed by the constitution for the meeting of 
Congress, (Dec. 2, 1833), the clerk to the late house of repre- 
sentatives commenced calling the roll by States, beginning with 
the State of Maine ; and having called so far as the Sjale of 
Kentucky, and being about to call the members from that 
State, 

Mr. Chilton Allan rose, and objected to the calling of 
Thomas P. Moore, returned to serve as the inember from the 
6th Congressional District of that State, on the ground that the 
said Thomas P. Moore had not been duly elected, and that the 
return of the said Thomas P^ Moore was not in the form pre- 
scribed by the laws of the State of Kentucky. 

And, after debate the objection was waived, and, by gen- 
eral consent, it was agreed that Mr. Moore should not be called, 
until the hotfse should have become organized by the election 
of a speaker, and other officers. 

Andrew Stevenson was then elected speaker. On Thursday, 
Dec. 5^, Mr. Hardin moved the following resolutions : — 

1. Resolvedy That the committee on elections, when appoint- 
ed^ inq^uire and report to this house, who is the member elcQted 
from the 5th Congressional District of the State of Kentucky, 
and, until the committee report as herein required — 

2. Resolved^ That neither Thomas P. Moore, nor Robert P. 
Letcher, shall be qualified as the member from said district." 

And these resolutions were adopted. The journal further 
states, that the evidence produced by each claimant consisted 
of affidavits. The mode of qualifying the members ol con- 
gress is totally difierent 'from that practised in this common- 
wealth. Here, all the members who take the oath, in the usu- 
al form, are qualified at once, by the governor in person, and 
"without any list of names. In congress, the members proceed 
to the election of a speaker, before they are qualified: the oath 
is then administered by the oldest member, present to the speak- 
er, and by him to all the other members present, who answer 
to their names. In the Massachusetts house of representa- 
tives, it would not be difficult for a person to take and sub- 
scribe the oaths of office without its being discovered for some 
days, or until he began to exercise the privileges of member- 
ship by speaking or voting. The congressional preceden) 
shows that a member, not having the credentials required hy 
law, is not allowed to participate in the organization (^ the 
house. 
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The gentleman from Pepperell exclaims — "away with your 
bits of paper — we are willing to go into the merits of the case — 
we go behind the falsehoods of the record to get at the voice of 
the people.' ' I will go with him when the proper time arrives — 
but neither the members of this body, nor the people, are to be 
deluded by such specious ad captandum declamations as these. 
The only "merits," which we have now beforC/Us, are, that 
the selectmen of Whateley have refused to give to either claim- 
ant the certificate which their official duty required them, to 
give, if either had been elected; that the record of the town 
shows that there was no election — and that the town then voted 
not to send a representative to the general court. If there are 
"merits'* beyond this, let both claimants present them to a 
committee, who can exainine witnesses, and report the facts. 
The very rule'for^ which we contend is, that the merits of the 
case cannot be gone into, until the house is organized, and has 
its jisual committees. The rule was adopted for the express 
purpose of preventing^ ,any inquiry into the merits of cases. 
The law says, that every man, who has this official evidence 
of title, is entitled to his seat, — and he who is without it is not. 
It may operate as a hardship, in particular cases— but so does 
every rule, and every law — but the mischief is infinitely less 
than would flow from the opposite practice. 

And now I appeal to the candid and honest men of all par- 
ties in this house, in the first place, to meet this question di- 
rectly, without flinching or blinking. Shall Mr. Nash — who 
has no certificate — no record — nothing but a parcel of affida- 
vits, "sworn to before a justice of the peace,'* be permitted to 
act as a member of this body now 7 Shall Mr. White, who 
has the same evidence and no better, be also permitted to act ? 
Or shall their cases be sent to a committee, to be examined and 
reported upon " in the manner heretofore invariably practised 
in similar cases?" I appeal to them, to pay some regard to 
the long, uninterrupted usage of all former legislatures — and 
especially to the solemn oath, whereby they pledged themselves 
to the high and mighty Ruler of the Universe, to support the 
Constitution and the liAws. 

Mr. HOW LAND, of Dartmouth, deprecated entering upon 
the case of his colleague at this tinie. W hen the proper time 
should atrive, his colleague would be ready and willing to meet 
all the attacks that might be made upon him, but he hoped that 
gentlemen would let him alone for the present. 

Mr. GREELK, of Boston, wanted not only a rfirect but a 
correct vote on the questio;i. He wished the house to decide 
prospectively as well as retrospectively, and to decidfe consist- 
ently too. 

Mr. STEVENSON, of Boston, said the question was upon 
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ittsthicting the committee^ which was about to proceed to re- 
ceiipe the votes for speaker. He woiikl ask- the gentleman from 
Northficld, if he had ever, before considered instructions out of 
order in snch a case. Th^ gentleman from Pepperell talked 
about expelling Mr. Nash, but they could not expel any om 
unless they were a house ; and they could not be a house until 
Uiey were organized. Who could sign a warrant before a 
speaker was elected 7 They could not, moreover, investigate 
and settle contested elections, until they were a house- Their 
first business, of necessity, must be to organize themselves, — 
to choose a speaker. And how should they choose that speaker? 
Who should be allowed to vot^ ? There must be some crite- 
rion, by which to settle that question. They could not settle 
it by voting, of course, for it came before voting. The law 
must settle it for them, and it had settled it. The taw had pro- 
vided that those sliould vote, and those only, who brought the 
requisite certificates. ) 

Mr. PARK said he believed it was the general wish that the 
discussion should cease, and he hoped gentlemen would yield 
to that wish, and allow the house to proceed at once to the» 
question. 

Mr. BOOTWELL, of Groton, gave notice, that he should 
move to amend the order, by striking oat the name of Thomas 
Nash, Jri 

Mr. ANDREW, of Salem, said he was prepared with a 
speech, which would last till six o'clock; and he gave notice . 
that he should make it, if gentlemen would not cease talking. 

Mr. WHITMARSH, of Seekonk, after addressing the house 
at some length, and reviewing the facts and arguments in both 
the Chelsea and Whateley cases, said, in conclusion, that he 
did not wish to delay the business of the house, but only to 
earry out the popular will. 

Mr. WHEELER, of Watertoivn, said, that as he had never 
before had the honor of a seat in the house, he felt somewhat 
diffident, and should not attempt a long speech. If, at the out- 
set, a speaker />ro tempore had been elected, all this discussion 
would have been avoided, and, by this time, the house would 
have been regularly organized. He thought that the member 
from Chelsea had no more right to a vote than any of the per- 
Sdns in the gallery. 

Mr. PARK called upon his friends, now, as he had done once 
before, in the course of the day, to remain silent, and to let the 
other side have all the debate to themselves, without making 
any reply. If any new ideas could be nfiered, he should be 
glad to hear them ; and if the gentlemen of the other party 
should fail to say anything, which had not been already fre- 
quently said, in the debate, they might perhaps make up for 
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the want of newness in their ideas, by the elegance of their 
language, and the novelty of their modes of expression. In 
his opinion; howeyer, enough had been said on the subject, and 
he begged the house, for heaven's sake, to go on with its busi- 
ness, without any further debate. 

Mr. TARBELL said he was also ready to proceed to busi* 
ness without any further debate; but he should like to amend 
the pending order (he made no motion, however, to that ef- 
fect), by striking out all after the preamble, and inserting a 
resolution, that Thomas Nash, Jr. was not entitled to his seat, 
but that he might be heard, by himself or by counsel, at the 
bar of the house, in support of his claim. 

Mr. PARK said that if the gentleman would insert the ''com- 
mittee on elections" instead of the ''bar of the house," he 
should be willing to vote for his amendment. 

The debate having closed, and the house being ready to vote 
upon the several questions before it, 

The CLERK said, that, as it was obviously impossible for 
him to ascertain the numbers voting on one side and the otheri 
upon any question, when a count was demanded, without the 
aid of monitors or tellers to return the house, he should, if no 
objection were made, proceed to name and appoint two tellers 
(one from each political party,) for each division of the house. 
No objection being made, the following gentlemen were ap- 
pointed tellers, namely : 

First Dhtision, Messrs. GIB BENS, of Boston, 

HYDE, of Sliirbridge. 
Second Division, Messrs. WAKEFIELD, of Oakham, 

BURRAGE, of Leominster. 
Third Division, Messrs. WHITE, of Taunton, 

BROOKS, of Worcester. 
Fourth Division, Messrs. HOW LAND, of Dartmouth^ 

MONTGOMERY, of Boston. 
Fbpth Division, Messrs. MOODY, of Crrattby, 

TICKNOR, of Alford. 
Sixth Division, Messrs. WHITMARSH, of Seekonk, 

TUCKER, of Roxbury. 
The immediate question before the house was upon the mo- 
tion of Mr. Whitmarsh, of Seekonk, to lay the preamble and 
order moved by Mr. Colby, of New Bedford, on the table ; and, 
being stated by the ck^rk, it was decided in the negative, 172 to 
174. 

The next question was on the point of order made by Mr, 
Tarbell, of Pepperell, that it was not in order for the house to 
receive and consider the preamble and order of Mr. Coiby, 
whilst the vote to proceed to a fourth balloting for speaker re- 
mained unexecuted without first reconsidering that vote; and 
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the question being statkl by the clerk in the following form, 
namely : Is it the pleasure of the house to receive and consider 
the preamble and order submitted by the gentleman from New 
Bedford? — it was decided in the affirmative, 176 to 170. 

The question then recurring on the adoption of the preamble 
and order, 

Mr. TARBELL, oiFeppereU^ moved to amend the preamble, 

by inserting at the end thereof the following paragraph : 

And whereas Ho^ea Ilsley, who has been qualified as a member from Chelsea, 
aDd who appears bj the records of said town not to have been elected^ has taken 
his seat as a member : 

And the question being stated on the adoption of this amend- 
jfnent, it was decided in the negative, 172 to 176. 

Mr. BOUTWELL, of Oroton^ moved that the question on 
the adoption of the preamble and order be divided, so as to be 
taken separately on the case of each of the persons therein men- 
tioned. This motion was opposed by Mr. GIBBENS, of Bos- 
ton, and supported by Mr. COLBY, of New Bedford, and then 
withdrawn by the- mover: but, being immediately renewed by 
Mr. BROOKS, of Boston, it was sustained by the house. 

The question was then taken on so much of the preamble 
and order as related to Justus White, and decided in the affirm- 
ative, without a count; and so the same were adopted, as fol- 
lows : 

Whereas Justus White is here present, claiming to be a 
member of this house from the town of Whateley, in the 
county of Franklin, but without the certificate of his election 
required by law : — therefore, 

Ordered, that the said White is not entitled to a seat in this 
house, and that he be prohibited fromany of the rights of mem- 
bers therein, until his claim can be investigated by a committee 
and decided by the house, in the manner heretofore invariably 
practised in similar cases. 

Mr. ALLEN, of Northfield. moved, and it was accordingly 

Ordered, that the question on the adoption of so much of the 
preamble and order as related to Thomas Nash, Jr. be taken by 
yeas and nays; and, being so taken, and one hundred and 
seventy-seven members answering in the affirmative, and one 
hundred and seventy-four in the negative, (the members voting 
in the affirmative and negative were the same as on the ques- 
tion of disallowing Mr. Nash's vote, except that Mr. Nash him- 
self did not answer) the said preamble and order were adopted, 
as follows : 

Whereas Thomas Nash, Jr. is here present, claiming to be a 
member of this house from the town of Whateley, in the county 
of Franklin, but without the certificate of his election required 
by law : — therefore, 
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Ordered^ that the said Nash is not entitled to a seat in thii 
house, and that he be prohibited from any of the rights of mem- 
bers therein, until his claim can be investigated by a commit- 
tee, and decided by the house, in the. manner heretofore inva- 
riably praxjtised in similar cases. 

Mr. ALLEN, of Northfield, said he believed the house were 
about tired of incidental questions, aud he hoped they would 
acquiesce in the decision which had just been made ; he knew 
of no further question which was likely to occur to prevent 
them from proceeding to the election of a speaker; nor did he 
know tliat any such question was in the contemplation of his 
friends ; but the house had been in session a long time (it was 
then about half past three in the afternoon) ; and he thought 
that a due regard for the infirmities of some of their number 
should prompt to an inunediate postponement of all further 
business. For these reasons, and also that the election might 
be conducted calmly and with good feeling, he moved that tomor- 
row, at eleven o'clock, A. M., be assigned for the election of a 
speaker. 

The CLERK said, that as all the business which had inter- 
vened since the vote on Wednesday last to proceed to a fourth 
balloting for speaker, had been disposed of, the first business in 
order was the election of a speaker. The gentleman from 
Northfield had movei that this matter be postponed until to- 
morrowj at eleven o'clock, and the immediate question, there- 
fore, before the house, was on the postponement. 

Mr. ADAMS, of Boston, said the house had already decided 
to go on at once with the election, and a motion to reconsider 
would be necessary to effect the gentleman's object. He hoped 
the house would not reconsider, but go on and finish their or- 
ganization at once. 

Mr. TARBELL thought it would be better to postpone the 
election until ten o'clock tomorrow. 

Mr. WALLEY moved to amend the motion for postpone- 
ment, by inserting *' immediately," in the place of *' eleven 
o'clock, A. M. tomorrow." 

Mr. WHITMARSH hoped the amendment would not pre- 
vail ; they wanted breathing time, after so long and so exciting 
a session. 

Mr. ALLEN would accept the amendment with pleasure, 
but one of his- friends was sick in the house, and another had 
been obliged to leave on account of illness. 

Mr. COLBY hoped the house would abandon discussion and 
proceed at once to vote. 

Mr. CHURCH, of Westport, hoped that the election would 
be postponed until tomorrow. He was willing, for one. to stay 
and complete the business ; it was no hardship for him to go 
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without his dinner, as he was seldom able to get ope; neither 
was it atry hardship for his party, for it was a mnch more iia^ 
common thing for them to g^ a good dinner, dian it was for 
the gentlemen of the other side to go without ; but, in coosideiH 
ation of the time they had already been in session, and the ajge 
and infirmities of some of the members, he thought the ballot- 
ing had better be postponed. 

Mr. TARBELL moved an imn^iate adjournment, which 
was lost, 166 to 176. , 

The CLERK said, that as the house had already voted to 
proceed ** immediately" to the election of a speaker, the amend- 
tnent moved by the gentleman from Roxbury, to the motion lb 
postpone the election until tomorrow at eleven o'clock, was 
precisely equivalent to the negative of that motion, and there- 
fore need not be put to the house in any other form. 

The question was then stated on Mr. Allen's motion, (modi- 
fied by substituting *'ten" for "eleven,") and decided in the 
negative, 168 to 174. - 

Mr. CUSHMAN, of Bernardston, moved an immediate ad* 
journment ; ^nd the question being stated, it was declared not 
to be a vote. 

Mr. KENDALL, of Brookline, appealed to those members 
who were so considerate for the old and infirm, not to delay the 
proceedings by continual motions to adjourn, when they saw 
the house had determined to take the vote before adjourniiig; 
He put it to their good nature, that they ought to allow the 
TOte to be taken as soon as possible. 

Mr. WHITMARSH, of Seekonk, called for a division of the 
house, on Mr. Cushman's motion to adjourn ; and the house 
being divided and returned, it was fomid that the motion was 
lost, 163 to 174. 

Mr. TARBELL, of Pepperdl, said, that if the house would 
agree to postpone balloting for speaker, until half past ten 
o'clock tomorrow, he would pledge himself and hrs party to 
come to the business the first thing in the morning, without d«* 
bate on any matter whatever. Two meinbers of his party 
were absent from sickness, and a third, who was in the house, 
was too unwell to remain. All he desired was, t© accommo^ 
date the tired and feeble, and to be enabled to bring in the sick 
members. He therefore moved to postpone further balloting 
tmtil tomorrow morning, at half past ten o'clock. 

Mr. BROOKS, of Boston^ said, he had some suspidoa that aiS 
the gentleman's friends were more or less sick ; and he advised 
him to proceed at once, to the ballot, for if his party had mody 
two sick men now, there was some danger, that, with the pres- 
ent ascertained majority of the house, they would find morerf 
^eir friends betsomin^ «ick ewty hour, ^t any mte, wliile tfas 
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vote staod thus, he was confident the gentleman from TeppereW 
would always have at least two sick friends. Where were 
those two sick men ? He believed he saw them even then 
in the house. Perhaps they would not be able to wait much 
longer; and, for that reason, it would be best to vote now. 
The accidental sickness of a member or two ought not to be a 
reason for delay; for, in a house of three hundred and fifty 
members, there would hardly ever be a time when none of them 
would be sick. 

Mr. BIO BLOW, of Boston, wished the gentlemen from Pep- 
perell to state who were the sick friends to whom he had allud- 
ed. If the gentleman from Pelham (Mr. Thurston), who had 
been so many times brought into the house to vote, was one of 
them, that gentleman, was now sitting on the seat directly in 
front. If the gentleman from Truro (Mr. Kenney) was the 
other, he (Mr. 6IGELOW) had just spoken to him in the lobby. 

Mr. TARBELL said he had been informed by a member 
whose seat was near him, that those gentlemen had gone 
home. 

Mr. PARK, of Boston, moved to substitute for the motion, to 
postpone, a resolution that the house will not adjourn, until af- 
ter one ballot, at least, for speaker; but, it being stated by the 
CLERK^that the adoption of such a resolution would not pre- 
vent the house from adjourning immediately afterwards, Mr. 
Park withdrew the motion. 

The discussion was continued for some time longer by Messrs. 
HYDE, of Sturhridge, and WHITMARSH, in favor of the 
motion to postpone, and by Messrs. PARK, ADAMS, AN- 
DREW, and MOODV, against it. 

Mr. LEONARD, of Westfield, mov6d an adjournment, which 
was lost, 173 to 174. 

Mr. LEONARD then appealed to the third party in the house, 
or the balance of power party, as he thought it might with 
more propriety be called, if it had not been before that time re- 
solved into its original elements, to give the two great parties a 
fair chance to go into the election of a speaker. 

Mr. ROBINSON, of Palrkaven, moved an adjournment, and 
the motion prevailing, 174 to 171, the house, at half past fiiTe 
o^clock, P.M., 

Adjourned. 



Saturday, January 7, 1843. 

The house met according to adjournment, at 10 o'clock, A. 
M., and was called to order by the clerk, who read the jour- 
tiftl of the proceedings of yesterday. 
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Prayer was then offered by the Rev. Francis Dans, member 
from Ppxbormtgh. 

The CLERK stated, that, on Wednesday last, the house had 
voted to proceed to a fourth balloting for speaker; but that the 
execution of this vote had been suspended until the pregjeni 
time by the intervention of other business; and that as all the 
intermediate business had now been disposed of, the first busi- 
ness in order was to complete the organization of the house by 
the election of a speaker. 

The committee appointed for the purpose thereupon proceed- 
ed to receive, sort, and count the votes for a speaker ; and the 
votes having been received and counted, the committee reported 
as the result of the fourth balloting, that the whole number of 
votes given in was three hundred and fifty ;-r-riecessary to 9. 
choice, one hundred and seventy-six : — and that SETH J. 
THOMAS had one hundred and seventy-five,— THOMAS 
KINNICUTT one hundred and seventy-two,— and DANIEL 
P. KIJSG, three. No choice having been effected — 

On motion of Mr. W ALLEY, of Roxbury, it was voted to 
proceed to a fifth balloting; but, before proce^dine, 

Mr. KINNICUTT, of Worcester, rose and said": 

We must all be satisfied, Mr, Clerk, that in the present state 
of things, while the two prominent candidates for thei^hair re- 
main such, or, at least, while one of them continues to stand, 
no choice can be eifected. I beg leave, therefore, to say to my 
political friends, who have thus far sustsiined me, and to whom I 
am extremely grateful, that I hope they will no longer vote for 
me. If I have a real friend, personal or political, on the floor, 
willing to do me a favor, I assure him he can confer no greater 
one upon me, than to withhold his vote from me, at the ballot 
which is now about to be taken ; and I unreservedly and une- 
quivocally decline to be a candidate for the office of speaker. 

Mr. THOMAS, of Charlestomn, thereupon, rose and said, 
that the remarks of the gentleman from Worcester seemed to 
make it necessary that he too should say something. So far as 
that gentleman was concerned, he certainly would leave in his 
hands the question of the propriety or expediency of the course 
he might pursue. He might undoubtedly speak for himself, 
but for himself only. For myself, said Mr. THOMAS, I leave 
my case entirely in the hands of my friends. I do not decline 
being a candidate for the office of speaker, and I do not solicit 
the station. I do not wish to be considered personally, but 
leave it entirely with my political friends to pursue that course, 
which they may deem expedient under the circumstances. 

The committee then proceeded again to receive, sort, and 
count the votes for a speaker ; and, the votes having been re- 
ceived and countedj, the committee reported as the result of the 
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fifth baUoting, ihat the whole number of votes given in was 
three hundred and fifty-one, — necessary to a choice, one hun- 
dred and seventy-six ; — and that DANIEL P. KING had one 
hundred and seventy-six, — liEWIS WILLIAMS, one hundred 
and seventy-two,— and SETH J. THOMAS, three. It was 
thereupon declared by the clerk, that the house had made 
choice of the Hon. DANIEL P. KING, of Danvers, for their 
speaker, and he was conducted to the chair by Messrs. AB- 
BOTT, of Andover, and KINNICUTT, of Worcester. 

Mr. KING, having taken the chair, immediately rose and 
addressed the house as follows : 

Qentlemen: — For this evidence of your confidence, I am 
desirous of expressing, very briefly, my sincere gratitude, 
though I hope and intend to make it more manifest, by constant 
effort to deserve your confidence. In a house composed of more 
than three hundred and fifty members, this is always a post of 
labor, anxiety, and responsibility. At this time, when the con- 
flicting parties are so nearly balanced, it will require a steady 
hand so to hold the balance, as to weigh out equal justice to all. 
Heretofore, the speaker has always been chosen on the first day 
of the session ; it is now the fourth, and, during protracted and 
most exciting debates, I bear cheerful testimony to the decorum 
and moderation exercised by all the members. May this be 
the presage of a quiet session. Honest differences of opinion 
may occur, — must occur, — but a spirit of faction should never 
enter these doors. 

Gentlemen : — In accepting this office, which comes to me so 
unsolicited and undesired, I am influenced by a wish to for- 
ward the organization of the government, and encouraged by 
the expectation, that you will indulge me with your candor, 
forbearance, and a charitable construction of my acts. 

The oath of God is upon us ; — let us remember our solemn 
vows to support the constitution and laws. The eyes of the 
people are upon us ; — let us not forget our obligation to perform 
all the duties of their representatives, and to make only such 
wise and wholesome laws, as the public good' shall require. 
Then, when we come to surrender our little, brief authority, 
may we claim the approbation and gratitude of our constitu- 
ents, which are the highest and best, if not the only, reward of 
a faithful public servant. 

Mr. GRAY, of Boston, was charged with a message to the 
Senate, and Messrs. WALLEY, of Roxbury, WHITMARSH, 
of Seekonk, and, TIDD, of New Braintree, with a message to 
the governor ^nd council, to inform those bodies, respectively, 
of the organization of the house. 

Mr. ALLEN, of Nortkfield, moved that the rules and orders 
of the last house of representatives be adopted as the rules and 
orders of the present, until otherwise ordered. 
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Mn SPEAKER soggesied that ft would he jtidicions, and 
probably consistent with the gentlecnmn's purpose, to adopt the 
rules and orders, with such a modification of the first rule of 
the third chapter, as to sanction the appointment which had al- 
ready been made of two monitors, instead of one, to each divis- 
ion. 

Mr. ALLEN modified his motion in the manner suggested, 
and it was adopted. 

Mr. TARBELL, of PeppereU^ m6ved, and the motion being 
sustained by an unanimous vote, it was accordingly 

Ordered^ that the thanks of the house be present^ to Ltjthek 
S. CasHiNG, Esquire, its clerk, for the able and impartial man- 
ner, in which he has discharged the arduous duties, which have 
devolved upcm him, during its organization, as its acting pre- 
siding officer. 

An order was received from the Senate, appointing Messrs. 
GREENWOOD and RICHARDSON, of that branch, with 
such as the House might join, a committee to wait on the Gov- 
ernor and Council, and inform them, that the two houses were 
ready to attend public worship. The house concurred and 
Messrs. ABBOTT, of And(yv&r, BADGER, of Adams, and 
BELL, of Montgomery, were joined to the committee, on the 
part of the house. The committee proceeded, and, shortly af- 
terwards, 

Mr. ABBOTT, from thte committee, reported that they had 
attended to the duty Assigned them, and that His Excellency 
the Governor was pleased to say, in answer, that the escort, 
which had been on duty three days, had been dismissed ; but, 
as soon as it could be reassembled, the governor and council * 
would be ready' to attend public worship with the two houses.* 

While waiting for the reassembling of the escort ; — the time 
of meeting of the house on Monday next was fixed at eleven 
o'clock ; — twelve o'clock on Monday was assigned for the choice 
of a sergeant at arms, on the part of the house ; — and some 
discussion ensued on a motion made by Mr. GREELE, of Bos-* 
tan, to assign a time for the choice of a chaplain, which was 
interrupted by the arrival of the escort, and. then, at half past 
twelve o'clock, M., the house 

AnJOUBNEB. 
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